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HAT has been ſaid of our criminal law in the 0 HAP. VIIT; 


_ reign of Henry II. was confined to ſuch pleas as C—=—— 
HENRY III. 


related to the king s crown and dignity. We fhall now be 


enabled to treat more fully of this ſubject, in all its parts. 
As crimital juſtice-was moſt commonly adminiſtered in 
the country before the juſtices itinerant *, it may be proper 
to give ſome account of the courſe of N there; 


„„ Yidc ann; Bat. 3 and. 


Vote II. | „ after 
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HISTORY OF THE 


CHAP. VII. after which we may go on to the conſideration of crimes, 


— — 
HENRY III. 


The eyre, 


% 


as to their nature and puniſhment ; with the method of 


| purſuing and proſecuting offenders, from the time of the 
fact committed to their condemnation in court. 


PREvlous to the coming of the juſtices itinerant, there 
iſſued a general ſummons, as was before ſhewn *, for all 


perſons to attend at a certain place and time ; which time 
was to be at leaſt fifteen days from the proclamation of the 


ſummons. When the juſtices came, the firſt ſtep to be 


taken was to read the writs or commiſſions under which 


they derived their authority. After this, if the juſtices 
pleaſed, one of them, being, as Bracton ſays, major et 
diſcretior, was openly to propound the occaſion of their 


coming, to enlarge upon the utility of the inſtitution of 


itinera, and the benefits that followed from keeping peace 


and good order: he was particularly to notice the viola- 


tion of juſtice committed by murderers, robbers, and bur- 


glars; and inform the whole aſſembly that the king com- 
manded all his liege ſubjects by their faith, and as they 


would preſerve their own property, to give every advice 


and aſſiſtance towards repreſſing ſuch and. the like offences. 


AFTER this, ſays Bracton, the juſtices were to with- 


draw into ſome private place; and call to them four, or 


ix, or more of the majores comitatus, who were called“ 
bulones comitatiis; being perſons on whom the reſt depend- 
ed, and by whom they were governed. With theſe the juſti- 
ces were to converſe, and thew how proviſion was made 
by the king and his council for all perſons, as well knights 


as others, being fifteen years of age, to make oath that 


Vid. ant. Vol. I. 43. become more important in the 
» The anomalous appellation of buſones days of Bracton, than it had been 
is to be met with no where but in this before; for it is ſuppoſed that 
patIage of Bracton. Sir Henry Spelman the latter were, about that time, 
ſays, he had. ſeen a MSS. that was writ- excluded from the legiſlature, 
ten barones comitatis; if ſo, it poſſibly writs of ſummons being directed 


means the barones majores, Or lords only tothe former, Vide Spel- 
within the county. The diſtinction de- man, and Du Cange voce buſones. 
tween Larones majores and minores had _ | | OE 


they 
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knew of any, that they would cauſe them to be attached, 
and report it to the ſheriff and his bailiffs; that they would 


follow every hue and cry with their family and men; that 


they would arreſt all ſuſpected perſons, without waiting 
for the mandate of the juſtices or ſheriff, and make re- 


port to the juſtices, or ſheriff, of what they had done. 


Theſe principal perſons of the county were to ſwear to ob- 
ſerve all this; and moreover, that if a perſon came into 


a town to buy victuals which were ſuſpected to be for the 


maintenance of malefactors who were harboured in the 
country, they would arreſt the party, and deliver him to 
the juſtices or ſheriff; that they themſelves ' would not 


receive any ſtranger into their houſes by night ; or, if they 


did, that they would not permit him to go before it was 
broad day, and then not without the teſtimony of three or 
four neighbours ©, 


AFTER this conference with the principal people of the 
county, the juſtices, we may ſuppoſe, returned into the 
open court, to attend to the reſt of the buſineſs. The 
next ſtep was the calling over the ſerjeants and bailiffs of 
hundreds, each of whom was to ſwear to chuſe out of his 
hundred four knights, who were to come immediately be- 
fore the juſtices, and make oath that they would elect 
twelve other knights; or, if knights could not be had, 
twelve liberos et legales homines, who were no appellors, 
nor appealed, nor ſuſpected of breach of the peace, or the 
death of a man, or other offences, and ſuch as were well 
qualified to diſpatch the king's buſineſs on that occaſion. 


The jury. 


The names of theſe twelve were immediately to be inſerted 


in a ſchedule, which was to be delivered to the juſtices. 


As the twelve of each hundred appeared; one of them took 


FBract 115. b. 216. 


Ba the 


3 


they would- not harbour any outlaws, murderers, robbers, CHAP. vIII. 
or burglars, nor collude with thoſe who did; and, if they — 2 
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cc and theſe holy goſpels ; 


HISTORY OF THE 


CHAP. vim. the following oath : ©« Hear this, ye juftices, that I will 


HE NN III. ſpeak the truth of that, which you ſhall command me on 


c the part of our lord the king ; nor will I, for any thing, 
ee omit ſo to do, according to my ability; ſo help me God, 
after which every one was to 


ſwear ſeparately for himſelf, © "The oath which John here 


Capitula itineris. 


&« has taken, I will keep on my part; fo help me God, 
« and theſe holy goſpels.” When they had all ſworn in 


the above manner, the capitula itineris were read to them 


in order; and when thoſe were gone through, the juſtices 


informed them, that they were to anſwer in their verdict, 


ſeparately and diſtinctly, upon every article thereof, and 
were to have their anſwer there at a certain day. Beſides 


this, they were to be told, privately, that if any knew of 


any ſuſpected perſons in his hundred, he ſhould inſtantly 


take them if they could be found; if not, their names were 
to be conveyed to the juſtices, in a ſchedule privately, that 


they might not have notice to eſcape ; upon which the 


ſheriff would be commanded to take them, and bring them 


pefore the juſtices. 


THESE articles of inquiry, called the 9 itineris, 
were not always the ſame, but differed as times or places 
required. We have before given ſome ſpecimens of the 


capitula in the preceding reigns 4; the following are the 


articles of inquiry mentioned in Bracton. The firſt was 
of the old pleas of the crown begun before the former juſti- 


ces, but not determined; then of the new pleas of the 


crown that had ariſen ſince (for ſuch as had happened be- 
fore the former iter, and had not been proſecuted, could 


not now be inquired of; and, ſhould any one be charged 


with an old crime, he might plead ſuch matter in diſcharge 
of himſelf); of the perjury of jurors at a former iter ; 
of thoſe in miericordid regis, but who had not been yet 


4 Vid, ant. Vol. I. 202. 


. amerced ; 
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amerced; of the king's wards; his vacant churches; his C HAP. VIII. 
eſtreats; his ſerjeanties, and purpreſtures on his land; of — "pr . 
meaſures and weights; of ſheriffs and other bailiffs who | | 
held pleas of the crown; of uſurers deceaſed, and their 

chattels; of the chattels of Jews killed ; of counterfeiters 


re of the coin ; of burglars, fugitives, outlaws ; of thoſe who 
d, had not = ſuit after offenders ; of new pretended cuſ- 
in toms ; of rewards for releaſing diftrefles ; of thoſe who 
m held plea of provors without lawful authority; of eſcape of 
es thieves; of wreck; of offenders in parks; de rapinis & 


* priſis; of thoſe who, having no liberty, obſtructed the 
1d entrance of bailiffs on their land; of bailiffs and ſheriffs 
es giving favour, or holding plea de vetito namio without the 
of king's writ, or fomenting ſuits, or taking bribes ; of hun- 
ly dreds lett to farm, and their value; - of Berli and bailiffs 
re diſcharging on pledges perſons excuſed of the death of 


at a man, for money, or impriſoning thoſe indicted of larceny, 

12 who were by law repleviable, or railing amercements, or 

m making unlawful diſtreſſes; of ſuch who did not produce 
thoſe they had been pledge for beſore the juſtices; of war- 

's, rens made without lawful authority ; of treaſure trove ; of 

25 felons hanged, and the value of their lands and goods. 

ie MW Theſe feem to have been the principal ay moſt uſual arti- 

1e cles to be enquired of by the j jurors at this time e, | 

as HavixG thus ſhewn the manner in which bullets? was 

1- begun in the eyre, we ſhall for the preſent take leave of it, 

* ind conſider the nature of crimes, and the courſe of bring- 

e- ing criminals to juſtice, This will carry us to the infe- 

Id I rior courts of the ſheriff and coroners, and at length bring 

2d us back to the eyre, where theſe matters were finally de- 

re termined. | 

„ WM _ Trx crime which firſt claims our regard, is that of or lzſe-majeſty. 

ct {nſe-majefty ; which contained in it ſeveral ſpecies of of- 


* Brat, 116. 116. b. 117. 117. b. 


ts | | B 3 ; fenee. 
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HENRY III. 


HIS TOR O ＋ THE- 


fence. One of them has been before deſcribed from Glan- 


ville f; and was, when a perſon attempted any thing againſt 


5 # 
the king's life, or to raiſe ſedition againſt him, or in the 
army, though what was deſigned was not brought to effect; il 


and all thoſe who gave aid, counſel, or conſent thereto, 


were equally involved in the guilt. A charge of this kind 


might be brought by any one, even by an infant; but 
the party accuſed, in ſuch caie, was to be attached till the 


infant came of age. The accuſor, however, muſt himſelf 
be no offender; for if he was an acknowledged thief, or | 
outlawed, or convicted, or, ſays Bracton, 7 be convicted of | 4 
any fort of felony, he was not admitted to accuſe another; 


nor were accomplices in the guilt ever admitted to bring a 


charge of læſe-majeſty. The law required an accuſation 
of this crime to be made with all expedition. A perfon, 
who knew another to be guilty, was to go inſtantly, ſays 
Bracton, to the king himſelf, if he could; or fend, if he 


could not go; or to ſome familiaris of the king; and relate 


the whole matter. This was to be done and for, ac- 
vhs to the ſame authority, he was not to ſtay two 

ichts nor two days in one place, nor to attend the moſt 
er buſineſs of his own ; he was hardly permitted, ſays | 
he, to turn his head behind im; and the diſſembling the 


charge for a time, by filence, made him a fort of accom- 


plice, and betrayer of the king; and, afterwards, ſhould he 
prefer his accuſation, he could not by law be heard, unleſs 


he could ſhew {ome very good reaſon for his delay s. 
Ir this charge was made upon public fame, the loſs of 


110 te and the it ee of his inheritance followed, as in 


caſe-of an appeal; though 1 in Glanville's time it ſeemed to 
have been otherwiſe ®, It the proſecution was by an ap- 


pellor, he vas to ſtate the charge, with the time, hour, 


and place; and conclude, et hoc ego, juxta con/ederationem 
rie e paratus ſum. Upon this the duel was 


Vid. ant. Vol. I 195: . Brack 118, b. > Vid, ant. Vol. I, 197. 


70 „ awarded, 


ENGLISH LAW. 


awarded, if the appellee ſimply denied the fact; but he CHAP, VIII. 
might, if he pleaſed, make certain anſwers, which muſt HENRY The 
ve determined before the duel could be awarded. He might 
object any of the points before-mentioned, as requiſite to 
qualify a perſon to make the charge; to all which the ap- 
rellor might reply, 25 the appeal might be decided on 


ſuch collateral inquiry *. 


IT is made a queſtion by Bracton, who was to fie in Who to judge 
5 judgment upon, and decide ſuch points of law. It could reef 
not be the king, ſays our author, for then he would be 


both proſecutor and judge; nor his juſtices, for they re- 
preſented him; Bracton therefore thinks, that the curia et 


pares, that is, the juſtices together with the pares, were to 
be judges in all caſes of life and limb, and diſheriſon of 


heir. There could be no doubt, eſpecially ſince Magna 


Charta, whether the pares regni were to be tried by thefr 
peers; Bratton therefore muſt here be underſtood as ſpeak- 
ing of commoners, to whom the ſeatores of the county 
and other courts were pares, and judges in ſuch courts. 
Hut theſe we have ſeen were never pares curiæ in the king's 


courts. And indeed the manner in which he gives this opi- 
nion, is an evident mark of a different uſage having ſubſiſt- 
ed, and that it was not preciſely agreed in what inſtances 
to recur to this ancient common- law method. This idea 
of Bracton might be executed by aſſociating certain perſons : 


of the county in the commiſſion with the juſtices, (as we 


have ſeen was required to be done in the commiſſion of 


aſſiſe *), who would be thus at once conſtituted pares curia, 
The remainder of this paſſage in our author, as it contains 


the opinion then entertained upon this point and the award 


of the dyed, deſerves notice, There was to be a diſtinc- 
tion according to the fact on which the appeal was ground- 


ed, whether it was felony or treſpaſs ; for every treſpaſs, 


|  fays he, is not felony, though every felony. contain in it 
— | treſpals, If it Was A felony, then the words of 50 * appeal 


3 Brafh, 119, * Vid, ant, vol. I, Hg 
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HISTORY OF THE 


CHAP. VIII. were to he weighed, and the matter examined . ; 2s. 


— — 
| HENRY III. 


whether the a would wage the due), or plead ſome 
of the points above-mentioned to bar the as Fl and if 
the duel had been waged without ſuch examination, it 
might be davadiatum, or retracted. If it turned out to be 
rather a treſpaſs than a felony, the duel was barred ; and 
then it was to be enquired of what degree the treſpaſs was. 
If it was levis, and the judgment would be only for a ſlight 
pecuniary penalty, the juſtices might judge of it without 


the pares ; but if it was gravis, and very near to that 


which would have produced a diſheriſon, and actually re- 
quired a redemption to be paid, there the pares were to 
be aſſociated to the juſtices, leſt the king, by himſelf or his 


juſtices, without the pares, ſhould be both actor and Judex®, | 


AT a'time when offences of læſe-majeſty were ſo un- 
defined, and accuſations of that crime were large and ge- 
neral, it was almoſt always neceſſary to examine the mat- 
ter before it went to the deciſion of the duel, to ſee whether 


it was a felony or a treſpaſs only (as either of thoſe might, 


be an offence of læſe- majeſty), and whether that or ſome 


other was the proper mode of trial. The aſſociating certain 


pares curiæ, as a check upon the juſtices, was a refinement ' 
which, however, does not ſeem to have been the eſta- 
bliſhed and univerſal practice: for the opinion is advanced 
by Bracton with a ſort of apprehenſion that every one did 


not agree with him; ſme prejudicio melioris ſententi@'._ 


We ſee that læſe- majeſty was not the deſcription of any 
ſpecific offence, which was attended with a puniſhment 
peculiar to itſelf; except that when it was alſo a felony, 
the forfeiture went to the king, and not to the lord. 
AXOTHER ſpecies of læſe-majeſty, and that which, as 
it produced death, may be reckoned among the higher 
ſpecies, was the crimen fulſi; at leaſt that ſort of falſifi- 
cation that affected the king's crown; as falſifying the 
king's ſeal in ſigning charters or writs ; or making charters 
k Bratt. 119. 1 l. 119. by | Es 
STE = or 
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or writs, and putting forged ſeals thereto. Another of- CHAP. VIII. 
fence which was a ſort of crimen falſi, and which affected HEXKT mas 


the king's crown, and was followed by death, was the making 
of falſe money, or clipping that which was good. This is 
the firſt mention of coining being treated as a crime of læſe- 
majeſtyn. 8 | 
Tus fraudulent concealment of treaſure trove is conſi- 
dered by Bracton, as it had been by Glanville®, to be a 


9 


high preſumption againſt the king's crown and dignity: ' 


this was to be enquired of by the country. Treaſure which 
was found in the earth without an owner, belonged to the 
king, as being nullins in bonis. So was derelictum, or 
wreck of the ſea, which being thrown overboard was 
abandoned by the owner; though wreck more properly 
meant, what was caſt on ſhore after the deſtruction of a 
ſhip, where there appeared no marks by which the owner 
might be known, as a dog, or the like. There is no 
mention that an-infringement of this royalty was deemed a 
crime of lzſe-majeſty, though that of treaſure trove was. 
To violate any of the laws enacted and fworn to e for the 
public benefit of the realm, was conſidered as a high pre- 
ſumption. againſt the crown and dignity of the king; in 
which cafe there was a corporal puniſhment inflicted on 
the tranſgreſſor, as the pillory, or tumbrell, with a conſe- 
quent infamy, and ſometimes a pecuniary penalty and ab- 
juration from the town where the offender lived, accord- 
ing to the nature of the offence, and, probably our author 
means, according to the particular directions of the act 
which had been violated? : though it may be obſerved, 
that it does not appear to have been uſual in thoſe times, 
nor long after, to affix in the body of an a&, theſe or 
any other Hpeciſic puniſhment to the breach of it. 

TRE crime of homicide partly concerned the king, whoſe 
N was — 9 and partly, as Bracton . it, the 


. Bract. 119. bk: o Leges, flatutæ, et jurates 
" Vid, ant. vol. . 198. P Brac, 120. 
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Of homicide. 
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perſon who was killed. Homicide might be committed 
from four cauſes ; it might be ex juſtitia, neceſſitate, caſu, 
or voluntate. The ny was, when any one was killed by 
ſentence of a court, and in the forms of law ; which was 


ſo far from an offence, as to be highly juſtifiable ; though 


it became an offence, if the due order and courſe of the 
law was not obſerved. Homicide by neceſſity was, when 
it was Inevitably neceſſary to kill the party, in order to 
defend one's perſon and property; for if the neceſſity was 


not inevitable, the fact was accompanied with the guilt of 


| homicide. Accidental homicide, or per infortunium, was, 


when a ſtone was thrown at a bird, or ſome other animal, 
and a perſon paſſing by unexpectedly was ſtruck and killed 
by it; or when a tree, which was cutting down, fell upon 


ſomebody. But here a diſtinction was made between a 


was, where any one, of certain knowledge, and by a 
_ premeditated aſſault, in anger, or hatred, or for gain, killed 


lawful and an unlawful act; as, if the ſtone was thrown 

towards a place where people were accuſtomed to frequent, 
or not; if a perion when cutting down the tree, called out, 
and gave notice, in proper and reaſonable time, for any 


one to eſcape. So if an act was, in the common courſe of 


things, lawful and proper; as if a maſter did not exceed the 
uſual bounds in correcting his ſcholar, whatever was the 
event, no homicide could be imputed. If the act was un- 


lawful, or, being lawful, was done without due caution, 


it would be imputed as a crime. Voluntary homicide 


any one, nequiter & in felonid, againſt the king's peace. 
This crime was ſometimes committed in the pre- 


ſence of others, ſometimes without any one ſeeing it, 
and then it was called murdrum, as in Glanville's time 2. 
IT was held at this time, that if, after the foetus was 


formed and animated, any one ftruck a woman and fo 
cauſed an abortion, or even if any thing was given to 


| 2 Vid. ant. vol. 4 198. 


procure 
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procure an abortion, it was homicide. If a quarrel en- CHAP. VIIL 


ſued between ſeveral perſons, and one was killed, though HEAT III. 
the perſon who ſtruck the blow was not known, yet they 
who held him while he was ſtruck, thoſe who came with a 


bad intention, and even thoſe who only came to counſel 
and aſſiſt, were all guilty of homicide ; nor was he deemed 
entirely guiltleſs who could have reſcued the deceaſed from 
death, and neglected fo to dor. It was held, that an in- 


| fant and a madman ſhould be excuſed from the pain of 
| homicide *. „ 


IN the two following caſes the law is thus laid down by 
Bracton. If a man killed a thief by night, the party kill- 
ing would not be liable to any puniſhment, provided he 
could not have ſaved himſelf without fo doing. If a per- 
ſon killed one who was a Hhamſoten, as they then called it, 
that is, a houſebreaker, and the killer was ſtanding on his 
defence, he was not to be proſecuted ?. | 

As a perſon committed felony in killing another, ſo 
might he commit felony in killing himſelf; and this was 
called felonia de ſeipſo. Thus if a perſon charged with a 
crime, as one taken for homicide, or in manifeſt theft, or 


outlawed, or, in ſhort, apprehended for any crime, and, 


through fear of its conſequences, killed himſelf; ſuch a 


perſon was conſidered as corrupted in blood, for it was 


taken as amounting, in effect, to a conviction. But thoſe 
who laid violent hands on themſelves, when under no 
charge for any offence, were not to forfeit their goods 
nor inheritance like the former, becauſe, as there was no 


_ precedent felony, there could not be a conſtructive con- 


viction ; though, ſays Bracton (in contradiction, as it ſhould 
ſeem, to what went before), if a perſon, tædio vitæ, vel 
impatientid doloris, killed himſelf, however his inheritance 


might be ſaved, he yet forfeited his moveables. Again, 
if a man in the endeavour to do ſome hurt to another, 
killed himſelf, the felonious deſign he meditated againſt 


5 BraQt. 120. b. 1717. * Ibid, 136. b. * Ibid. 144. b. | 
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another would be puniſhed in himſelf, and his inheritance 
was by law tor texted, Should a madman or an infant com- 


mit any felony dr /c 170 „ they were exempted from all forts 


of torieiture, unlets, indeed, a madman did the fact in ſome 


lucid interval“. | | | 

Havixc ſaid thus much of the crime of homicide, we 
mall make a little digreſſion to examine the method di- 
reQed by the law to be purſued on the death of a man, in 


order to bring the offenders to juſtice. "The principal 


agents in this were the coreners, who were probably ſo 
called, from the part chey took in the proſecution of thoſe 
offences which concerned the corona regrs. It was 
the duty of the coroners, as ſoon as they were called up- 
on by the King's bailifi, or ſome good men of the coun- 


I” 


try, to go to the body of the deceaſed in all caſes, whether 


the death was occaſioned by a wound, by drowning, by 
ſuſtocation, by accident, or by whatſoever cauſe, if it was 
a ſudden death; and as they went thither, they were to 
command the four, five, or ſix next towns to appear before 
them, and upon their oath make inquiſition concerning the 
death. They were to enquire how the death hnppeccd; 


who were preſent, who were principals, who were any 


ways alitting or conſenting thereto. Thoſe who were in 
this manner tound guilty, were immediately, if preſent, 
to be delivered to the ſheriff, and committed to priſon ; 
and all thoſe who were found in the houſe with the de- 


ceaſed, though not. guilty, were to be attached till the 
coming of the juſtices, and their names inrolled in 


the coroners rolls. If the body was found in a field, the 


Ender, in like manner, was to be attached. They were 


to chquire whether the deceaſed was known, where he 
lodged the laſt night, and the hoſt and all his tamily 
were then likewiſe to be attached, If any one fled on 

account of che death, and was ſuſpected of being 
guilty, the coroners were to £0 to his aouſe and enquire 


. what 
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whit chattcls, corn, and land he had, and cauſe it all to be CHAP. VIIL 
* , 2 : . . A 
appraiſed, and delivered to the townſhip which was to an- TIEN XV ILL 


(wer for the value thereof betore the jullices, Alter all 


this, and not before, the body might be buried; and if it 
was buried without ſuch inquiſition and view of the co- 
roners, the whole townthip was to be 77 miſericordid, If 


a perſon was drowned, the boat out of which he fell was to 
be appraiſed ; and, in all caſes, the thing which was the 
caſa mortis was to be valued, and toricited as a deodand to 
the king. Even if the inquiſition did not find it to be 


| felony, but ſudden or accidental death, yet the finder, 


with all who were in his company, were to be attached 


till the coming of the juſtices *. 


Ir was the buſineſs of the coroners to make like i inqui- 
ſition concerning treaſure trove. If any one was charged 
with being the hnder, or if a preſumption was raiſed by 
expenſive living, or otherwiſe, ſuch perſon was to be at- 
tached by four or ſix pledges, and more, if they could be 


had. Again, in caſe of raptus virg inum, if it was fol- 


lowed up with thoſe circumſtances of inſtant proſecution 
that are mentioned before from Glanville ?, the coroners, 
to whom the complaint was made, were to attach the 


offender by four or {ix pledges, or, if there were no very 


ſtrong marks of preſumptive guilt, only by two 2. 
TRE coroners had a like office in appeals de pace et 


plagis. They were in the firſt place to inſpect the wound, 
and if it was mortal, and the appellee could be found, he 
was to be taken and detained till the party recovered; and 
if he died, to be thrown into priſon : but, in the former 


caſe, the appellee might be attached by four, or fix, or 
more pledges, according to the degree of the wound ; and 
if it was a mayhem, certainly by more, that the curing 


might be good; if he was a ſtranger, or could find no ſe- 


curity, the gaol, ſays Bracton, was to be his pledge. 
The ſize of the wound, its lencth and depth, were to be 


I Bradt, #16 I 3a 2 Vid. ant. vol. I, 200.  ® BraR. 122. 
| meaſured, 
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CHAP. VI. meaſured, and that, together with the part of the body, 
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and the arms it was made with, the coroner was to ſee de- 
ſcribed on a roll, with the atteſtation of the ſheriff, if the 
inquiſition was taken in his preſence, or in the county. 
Thus the coroners were the firſt ſpring in criminal ws 
cutions that were brought by appeal. 

To return to the proſecution for homicide, If acl 
were committed to priſon for the death of a man, they 
could be delivered only in one of theſe three ways: 
they might be diſcharged on pledges by the king's - 
command; they might be delivered by judgment of ac- 
quittal; or, if they were clerks, they might be claimed 
by the eccleſiaſtical power. The way in which the king 
might deliver them was by the proceeding on the writ de 
odio et atia, which was mentioned in the obſervations upon 
Magna Charta b. This was a writ commanding the ſheriff 
per probes et legales, &c. inquiras, utrim A. &c. rectatus, 
vel appellatus ſit, &c. odio et atid, vel eò quod inde culpa- 
bilis fit, &c. Upon the return of guilty, he was not to 
be diſcharged on bail; but if it was returned that he was 
impriſoned odio ct atid, he was bailed till the coming of 
the juſtices. This was effected by another writ to the 
ſheriff: Præcipimus, &c. fi A. &c. invenerit tibi 12 probes 
et legales homines de com. qui manucapiant habendi eum ad 
primam aſſiſam, &c. tunc eum TRADAS IN BALLIUM tllis 
12 probis, Sc. If the bailiff of a liberty would not ad- 
mit a perſon to bail according to the ſheriff's direction, 
there iſſued a writ to the ſheriff, commanding him, non 
obftante libertate, to enter and make deliverance himſelf ©. 

TF a clerk impriſoned was demanded by the ordinary, he - 
was to be inſtantly delivered, without any inquiſition be- 
ing taken; he was not, however, to be let looſe upon the 
country, but to be kept in ſafe cuſtody, either in the priſon | 
of the biſhop, or, if the ordinary pleaſed, in that of the 
king, till he had purged himſelf from the offence with 
Bract. 122. b. Vid. ant. vol. I. 23... . 122. b. 123. a, 5. 
. | which 


ENGLISH LAW 


15 


which he was charged, or had failed in making his purga- C HA p. vin. 


tion, and had been accordingly degraded. Sometimes the 
ordinary would not put, a clerk to purge himſelf, unleſs a 


freſh charge was brought in the eccleſiaſtical court; in ſuch 
caſe, a writ might be had to require him to proceed 
therein. | 

THESE. were two 4 the ways in which a perſon impri- 
ſoned for homicide might be delivered; the third was by 
judgment of acquittal, which needs no explanation. In 
all other caſes, the law was, that perſons might be diſ- 
charged on bail; and even in theſe caſes, the ſheriff had 
ſuch a diſcretion allowed him, that the liberty of perſons 
charged with crimes depended wholly upon him. He was 
to judge from the nature of the fact, the perſon's circum- 
ſtances, character, and the like; and accordingly, as he 
thought fit, was to commit to priſon, or admit to bail. 
This became peculiarly hard from a piece of law then pre- 
vailing, namely, that breach of priſon, however ſmall the 
offence for which the party was committed, and though 
he was innocent, ſhould be puniſhed capitally; and this 
is one inſtance in which the law gave an intire indemnity 
to any of the accomplices who would diſcover the de- 
fign®. 

Id the above caſes, we have ſuppoſed the offenders were 
all forthcoming ; but when they abſented themſelves im- 
mediately after the fact, the proceſs was to raiſe Huteſſum, 
or hue and cry, and a /e&a or ſuit was made after them 
from town to town till they were taken, otherwiſe the 
townſhip, where the fact happened, would be in miſeri- 
cordid. This hue and cry and ſuit was made in a different 
way, according to the cuſtom of different places e. The 
ſuit was to be carried further than the ſearch from town to 
town, for the offender was to be proclaimed in the county; 
a method which had been adopted in mercy to the abſent 


« Brat, 124. id 
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CHAP. VII. meaſured, and that, together with the part of the body, 


— 
HENRY III. 


Impriſonment 


and the arms it was made with, the coroner was to ſee de- 
ſcribed on a roll, with the atteſtation of the ſheriff, if the 
Inquiſition was taken in his preſence, or in the county * . 
Thus the coroners were the firtt ſpring in criminal proſe- | 
cutions that were brought by appeal. 5 
Jo return to the proſecution for homicide, If perſons | 
were committed to priſon for the death of a man, they 
could be delivered only in one of theſe three ways: 
they might be diſcharged 'on pledges by the king's . 


command; they might be delivered by judgment of ac- 


quittal ; or, if they were clerks, they might be claimed 
by the eccleſiaſtical power. The way in which the king 

might deliver them was by the proceeding on the writ de 
7 et atid, which was mentioned in the obſervations upon 


Aagna Charta v. This was a writ commanding the ſheriff 


per probes et legales, Sc. inguiras, utrum A. &c, refatus, 
del appellatus it, &c. odio et atid, vel ed quod inde culpa- 
bilts ſit, c. Upon the return of guilty, he was not to 
be diſcharged on bail; but if it was returned that he was 
impriſoned edi et ata, he was bailed till the coming of 
the juſtices. This was effected by another writ to the 


ſheriff: Præcipimus, &c. ſi A. &c. invenerit tibi 12 probes 


et legales homines de com. qui manucapiant habendi eum ad 
frimam afſijam, &c. tunc eum TRADAS IN BALLIUM illis 
12 probis, Sc. If the bailiff of a liberty would not ad- 


mit a perſon to bail according to the ſheriff*s direction, 
there iſſued a writ to the ſheriff, commanding him, non 


otftante libertate, to enter and make deliverance himſelf ©, 
Ir a clerk impriſoned was demanded by the ordinary, he 


was to be inſtantly delivered, without any inquiſition be- 
ing taken; he was not, however, to be let looſe upon the 
country, but to be kept in fafe cuſtody, either in the priſon 


of the biſhop, or, if the ordinary pleaſed, in that of the 
king, till he had purged himſelf from the offence with 


* Bract. 122. b. n ant. vol. I. „ = * 122. b. 123. a. b. 
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which he was charged, or had failed in making his purga- CHAP. VIII. 


tion, and had been accordingly degraded. Sometimes the 
ordinary would not put, a clerk to purge himſelf, unleſs a 
freſh charge was brought in the eccleſiaſtical court; in ſuch 
caſe, a writ might be had to require him to proceed 
therein. 

THESE. were two of the ways in which a perſon impri- 


— — — : 
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ſoned for homicide might be delivered; the third was by 


judgment of acquittal, which needs no explanation. In 
all other cafes, the law was, that perſons might be diſ- 
charged on bail; and even in theſe caſes, the ſheriff had 
ſuch a diſcretion allowed him, that the liberty of perſons 
charged with crimes depended wholly upon him. He was 
to judge from the nature of the fact, the perſon's circum- 
ſtances, character, and the like; and accordingly, as he 
thought fit, was to commit to priſon, or admit to bail. 
This became peculiarly hard from a piece of law then pre- 
vailing, namely, that breach of priſon, however ſmall the 
offence for which the party was committed, and though 
he was innocent, ſhould be puniſhed capitally; and this 
is one inſtance in which the law gave an intire indemnity 
to any of the accomplices who would ee the de- 

ſign, 
Is the above caſes, we have ſuppoſed the offenders were 
all forthcoming ; but when they abſented themſelves im- 
mediately after the fact, the proceſs was to raiſe hute/tum, 
or hue and cry, and a ſecta or ſuit was made after them 
from town to town till they were taken, otherwiſe the 
townſhip, where the fact happened, would be in miſeri- 
cordid. This hue and cry and ſuit was made in a different 
way, according to the cuſtom of different places. The 


ſuit was to be carried further than the ſearch from town to 


town, for the offender was to be proclaimed in the county 
a method which had been adopted in mercy to the abſent 


© Brat. 124. ©. - © Ibid, 
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Ot outlawry. 


peace, or require that he might, at the proper time, be 
_ outlawed; and then he was to ſtate the crime, as if the 
party was preſent, and the appeal was going to be heard; 


could be outlawed 5. 


but only by one who was of the blood of the deceaſed ; 


Vet ſome ſtrangers were admitted to make ſuit; as one 


law now was, that ſentence ſhould not be pronounced 


crime. 


of the manupaſtus, or family of the deceaſed perſon, or 


HISTORY OF THE 


fupitive, who, it ſhould ſeem, by the old law was conſi- 
dered as an outlaw upon his flight merely, without being 
proclaimed with this formality in the county court *. The 


againſt the party till ſuit was made in this manner in the 
county court, and he had had this warning to appear and 
purge himſelf. The time given for this was the ſpace of 
five montas; that is, he was to appear at the fifth county 
court, to anſwer for the offence with which he was 
charged ; and if he did not, then he was adjudged an out- 
law, and ſuffered all the conſequences of ſuch a ſentence. 
If he appeared before that period, he ſaved the forfeiture 
of his land, but {till forfeited his goods, on account of 
his flight, nin he might be innocent of the 


Bur the criminal could not be proſecuted to outlawry in 
this way, unleſs a perſon ſtood forth to make the ſuit, 
who could ſpeak de viſu et auditu that the party had fled; 
and who would call upon him to return in the king' 8 


and he was to add, that, ſhould he appear, he would re- 
peat the charge he had made. Thus not only ſuit, but 
the appeal was actually to be made, before the ee 


Ir ſhould here be recollected, that a ſuit * appeal, 
when for homicide, could not be proſecuted by every one, 


and that the neareſt was preferred to the more remote. 
who was bound by homage to the deceaſed ; or if he was 


could * that he had received at 5 time of the killing wy 


> Bra, 125. . 124. | 
| | wound 
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{1- wound, or reſtraint, or the like. A minor might make CHAP. VIIL. 
ns ſait, and appeal; but a woman, as we have before ſeen 1 
he from Glanville and Magna Charia b, could not have an f 
ed appeal except de morte viri inter brachia ſua inter fecti, as 

* Bracton expreſſes it. It ſhould be obſerved, that ſuit could 

ns not be made by attorney, if the party was able himſelf to. 

of proſecute l. If a ſheriff proceeded to demand any. one, 

Wy without a perſon appearing to make ſuit, or without the | 
me command of the juſtices (who, we ſhall preſently ſee, could 

* make ſuit for the king i in caſe of any intermiſſion y the 

. appellor) he was in miſericordid. 

5 RESPECTING the perſons who might be outlawed ; eve- 

of ry male who was twelve years old might be outlawed, be- 

he cauſe a perſon of that age ought to be in ſome decenna, or, 

which anſwered the ſame purpoſe, in ſome manupaſtus ; 

11 but thoſe of inferior age, as they were not ſub lege, could 

t, not properly be ever ſaid to be outlawed, or put out of the 

13 law): the ſame of a woman, who, as ſhe alſo was never in 


laughe, that is in frankpledge, or in a decenna, could not 
be outlawed ; but if ſhe fled upon commiſſion of any felo- 
ny, ſhe might be waywiata, as they called it, that is, be 
eſteemed as one deſerted and forlorn, which condition cor- 
reſponded with that of outlawry. 

THE time neceſſary to compleat the outlawry was this: 


ve the offender was to be demanded at four counties, from 
| ounty to county, till he was outlawed ; but at the firſt | 
al, ounty there was only to be, what they termed, ſimplex 
Ce, iſv-catio; and that was not computed towards the time as 
d; ene of the four counties; fo that in truth five were to paſs 
te. efore the outlawry was had; the outlawry therefore was 
ne o. be at the fourth of thoſe after the ſimplex vocatio. At 
AS he fifth, or, as they called it, the fourth county no in or 
or xcuſe could be received, nor was it ſufficient that any one 
ny JV — 
£1 > Vid. ant, vol. I, 251. rag. 124. 
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would engage to produce him at the next county; for this 


HENRY Ti would be protracting the time of outlawry ad infinitum. But 


At the king's 
ſun. 


manded to proceed; otherwiſe no direction was given about 


at any of the preceding counties, an engagement to pro- 
duce the fugitive would be admitted till the fifth county; 
and the fugitive had till the fifth county to render himſelf 


to priſon, or defend himſelf and purge his innocence; but 


after that time, the outlawry ſtood in the way, and he 
could not return till that was removed by the mercy of the 
king. | 

Ir there was any delay in making the ſuit; as if hue and 


cry had not been raiſed, if the party had not been purſued 


from town to town, nor to the ſheriff, nor to the coroner, 


nor at the firſt county; yet if a perſon choſe to commence 


the ſuit afterwards, he might, as there was no one who 


had any right to object ſuch deficiency in the proceeding. 


Again, if the ſuit had been begun in time, but a county 
court was ſuffered to paſs without continuing it, the ſuit 
might, nevertheleſs, be reſumed, ſo as the lapſed county 


was not reckoned towards the time of computing the out- 


lawry; and fo of any greater omiſſion ; which if reCtified 


was always done with a view rather to favour the appellee 


than to oppreſs him. If upon any of the like failures 
of ſuit it was not again reſumed, the county had no power 


to proceed to outlawry, but they were to wait for the 


coming of the juſtices ; whoſe office it was, among other 


things, to give direction to the ſheriff to proceed to outlaw- 


ry, ex parte regis, in default of the appellor. Thus could 
the juſtices command the ſheriff to proceed to outlawry, 


where there was any ſlackneſs in the party who had com- 
menced the ſuit. They might likewiſe, in caſes where no 


{uit had been commenced by an appellor, command the 
ſheriff to proceed to outlaw a perſon charged before them 
of any crime; but this could not be done till an inquiſition 


had been taken, to try whether he was guilty or not. If 


the inquiſition found him guilty,” then the ſheriff was com- 


it. 


N 
2 
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his it. The ſenſe of this was, that a reaſonable preſumption CHAP. VIII. 
Zut of the party's guilt ſhould be raiſed before he was made —_—_—— 
ro- liable to the penalty of an outlawry, The preſumption 
ty; founded upon a ſuit commenced, tho' intermitted, was 

ſelf thought ſufficient to warrant the juſtices to direct a conti- 
but nuance of it; and if no ſuit had been commenced, a ſuffi- 

he cient preſumption was raiſed in this manner by the verdict 

the of an inquiſition *, This was the courſe in which crimi- 

nals might be proſecuted : at the king” s ſuit, in default of the 

and ſuit of the party. 
ued Ir the due order and formality was obſerved i in proceeding 
1er, to outlawry, it could be removed no otherwiſe than by the 

nce king's pardon, even tho' there ſhould afterwards appear to 
vho have been no crime coinmitted, as if the perſon ſuppoſed 

ng. co be killed ſhould be produced alive. But ſhould any of 

nty the neceſſary requiſites towards the outlawry be wanting, 

ſuit it became void. Many were the inſtances in which this 

nty might happen. An outlawry was void, if it had been Reverſal of 
uut- without ſuit, or without a continuance of the ſuit; if it 0 
fied was proceeded in after the iter of the juſtices, without au- 

lee thority from them; or if it was commenced at the ſuit of 

ires the king, without a previous inquiſition; if it was pro- 

wer nounced any where than within the county; ſuppoſing it 

the for London, if it was pronounced out of the huſting; if 

ther the offender died before the outlawry; if the perſon ſup- 

aw- Wl poſed to be killed appeared alive before the outlawry pro- 

2uld WF nounced ; if the proſecutor died before the outlawry pro- 

vry, nounced; if the accuſed had anſwered for the fame offence 

om- in ſome other county; if he had ſurrendered himſelf to 

no priſon before the outlawry ; if he had ſubmitted to baniſh- 

the Ment by conſent of the king; it the outlawry was pronoun 

hem ¶ ced before the legal time was elapſed ; it he was under 

tion ¶ twelve years of age; in all ſuch cafes the outlawry would 

F 1 | | 

om- X Bratt. 126. 

bout , 


C 2 be 


Dc waved OR ” 
— — 


— 
— — — D— 


— . 


— 


A — . . er n . - — . — - 
2 . Ae CO ⅛ EC ˙ůum O ⅛ Ü•ö—2Jꝝ»i on OE 


— WAI — ¹·ꝙ 2 
— 8 I OR — ” — 


— 
2 
— es — —— — — 
* 


20 


CHAP. VIII. 


3 
HENRY III. 


vhich concerned the ſheriff's peace only n 
not only againſt thoſe guilty of the fact, or, as they are 


1 18 TORY O-F-- THE 


be declared void, upon the accuſed « coming in to ſtanda tria 
for the offence!. | 
PRoctss of outlawry lay in every caſe which was char- 
ged to be againſt the king's peace ; but not in matters 
Outlawry lay 


more commonly called, principals, but alſo againſt thoſe 


guilty of force, or, as they were afterwards called, acceſ- 


ſories ; and if neither of them appeared, the proceeding 


would be againſt both'at the ſame time; only at the laſt 


county, judgment was firſt to be pronounced againſt the 
principal, and then againſt the acceſſory, on the ſame day. 

Some thought it ought not to be even on the ſame day ; and 
others "x that the acceſſory was not even to be demand- 
ed till the principal was firſt convicted. But Bracton 


thought, that ſhould they both fly, they ought to be pro- 


ceeded againſt together, as above mentioned; only, ſhould 


the acceſſory appear alone, then indeed he was not to be 


proceeded againſt till the principal was convicted; becauſe, 
by his e a preſumption Was raiſed of his inno- 
cence. | 
WHEN a perſon w was ae every one 'who knowing- 
ly fed, received, or harboured him, was ſubject to the ſame 


penalty as the outlaw himſelf ; for which reaſon an outlaw 


had in earlier times been called a frerdleſman ; one who 
could not, by law, have a friend. An outlaw was faid ca- 


put gerere lupinum ; by which it was not meant that any 


one might knock him on the head, as has been falſely ima- 
gined, but only in caſe he would not ſurrender himſelf 
peaceably, when taken; for if he made no attempt to fly, 


his death would be puniſhed as that of any other man: tho 
it ſeems, that in the counties of Hereford and Glouceſter, 


in the neighbourhood of the marches of Wales, outlaws 


— 


1 BraR, 127. a. b. 0 Ibid. 127, 5 
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were in all caſes conſidered literally as capita lupina n. If CHAP. vi. | 
an outlaw returned without the king's pardon, he might = | 
(2 HENRY III. | 
be executed without further legal enquiry ; for, ſays Brac- 1 
ton, Juſtum oft judicium, aud ſine lege et judicio pereat, | 
gui ſecundum legem vivere recuſat o. An outlaw forfeited = 
= cvery thing he had, whether it was in right or in poſſeſ- 
WE fon ; all obligations and contracts were diſſolved, and all 


il 


8 ” rights of action; and, like a judgment of felony, it ope- 
: rated with a retroſpect to make void all gifts and ſales made 


after the felony committed. The manner in which the 
forfeiture was diſtributed was this: all chattels went to the 


4 king; the lands were taken into the king's hands for a 
1. year and a day, and after that (unleſs holden in capite) they 


reverted to the lord of whom they were holden. The 
king's year and day had grown into a regular caſualty, in 


5 Ilicu of the ſingular ſpecies of puniſhment he might inflict 
* by deſtroying houſes, gardens, and meadows ; and even 


the year and day uſed ſometimes to be releaſed upon the 
lord's paying a fine v. 


WHEN a perſon had been outlawed according to all the 
* forms of law, he could only be reſtored, as was ſaid be- 
of fore, by the king's. pardon ; and that reſtored him only to 
5 the king's peace, ſo as to enable him to appear without 
o lazard to his perſon: all the forfeitures remained, and eve- 
. v other conſequence of the outlawry. For tho? the king 
ny might remit his own claims, he could not releaſe or diſturb ; 
a. e intereſt of others 2. This pardon, however, as it only ] 
lf removed the outlawry, ſtill left the party to be proceeded | 
y. againſt by the is for the offence with which he was 
85 charged r. | 4 
r, In ſuch inſtances, where the king would bars pardoned 
„„ conviction of the fact, he would readily pardon the out- 
" Bra, 128. b. 4 BraQt. 131. 132. a. b. 
* Ihid, 129. . | 7 Ibid. 133. b. | 
| + Ihid. 129. 3 5 
. 5 
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CHAP. VII. awry; as in caſe of homicide per infortunitim, or ſe deſen- 
dendo; and in general where there was really no offence 
committed. Proceſs of outlawry would not lie againſt a MW 
clerk, any more than judgment of death *. = 
Of murdrum. WE have hitherto ſpoken of ſuch homicide, as had been 
committed in the preſence of perſons, who could teſtify con- 
cerning it. There was ancther degree of homicide, 

which was, when any one was killed, nullo ſciente vel vi. 
dente, prater folum interfecterem et ſuos coadjutores et fau- 
zores, ct ita qued ftatim aſſequatur clamor popularis; this 

was called murdrum, and had been deſcribed in the fame 
manner by Glanville *. In this caſe it was preſumed, ac- 

- cording to the law of William the Conqueror, that the 
party killed was a Frenchman, unleſs Engliſbery, that is, 
his being an Engliſaman, was proved by the relations, and 
preſented before the juſtices *, 


— — —— 
HENRY III. 


THERE were many caſes where a country was excuſed 

from paying a fine for this murdrum. One was, where the 

killer, whether taken or not, was known; for then the fe- 

lony might be proſecuted, either by ſuit or inquiſition, to 

outlawry : : much more if the killer was taken, for then he 

micht be puniſhed : ſo if the party ſurvived ſome days, for 

he might diſcover the offender, and declare whether he was 

an Engliſhman or a Frenchman ; if any had fled to a church 

for the Ceath, and had confeſſed it: ſo where the perſon 

was killed fer inſitunium, as by ſuffocation, drowning, or 

the like accident, tho' in ſome places the cuſtom was 

otherwiſe. In all cafes but the preceding, if the killer was 

not known {whether the perſon ſlain was English or not) 

a murdrium was to be paid, uniets Erglifhery was duly pre- 

Proformment ot ſented. This preſentment was to be before the coroner; 
Eaxlrhery. at the very time the; made inquiſition of the death. The 


5 
4%? 


proof was different in different counties: in ſome, the 


: Zract. 126. b. Vid. ant vol. I. 193. 1 Brac. 134. b. 
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fact was preſented by two males on the part of the father, 
and two females on the part of the mother, of the neareſt 
of kin to the deceaſed ; in ſome counties, by one of each ; 
in others differently. The names of theſe perſons were to 


be inrolled in the rolls of the coroners, and to be preſented 


before the juſtices itinerant. If there was any doubt, either 


of what the relations alledged, or whether they were related 


23 
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to the party, the Engliſhery was to be declared per pa- 


triam x. | | 

Ir an offender fled to a privileged place, he might either 
ſurrender himſelf to juſtice, or abjure the realm of En- 
gland. If he choſe the latter, a certain number of days 
were to be allowed him to reach any port he ſhould chuſe, 
to which he was to make the beſt of his way, never leaving 
the king's highway, nor delaying two nights at a place; 
but he was to keep on, ſo as to arrive at the port within 
the ſtated time, and tranſport himſelf as ſoon as poſſible. 
Before he ſet out he was to bind himſelf by an oath, taken 
before the coroners or the juitices, that he would leave the 
kingdom of England, and never return to it but by per- 
miſſion of the king. This oath ought to be taken within 
forty days, from the offender's firſt going to the privileged 
place ; that being the ſpace of time allowed by the law to 
ſanctuary- perſons, and particularly preſcribed by the Con- 
ſtitutions of Clarendon ?, as the period within which per- 
ſons acquitted by the ordeal ſhould abjure. However, if 
the perſon flying to ſanctuary would not leave it at the ap- 
pointed time, he could not be removed from thence by lay 
hands; but it reſted with the ordinary of the place to re- 
move him, if he thought fit. Should the biſhop ſcruple to 
infringe the privilege of ſanctuary (a ſcruple which could 
very rarely be removed in the mind of a churchman), 
there remained nothing but to ſtarve him out“. Thus 
ſtood the law of ſanctuary and abjuration. 


* Brat, 134. b. 135, a. b. vid. ant. vol. I, 193. -5,BraR. 135. b. 136. 
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Abjuration. 
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Ix a perſon was in cuſtody for a felony, he was not to be 


ſtript immediately of his goods and chattels, but as ſoon as 


he was taken, they were to be appraiſed by the guardians 


of the pleas of the crown, the bailifts, and other lawful 
men, and to be ſafely kept by the bailiffs till the priſoner 


Was either convicted or acquitted. In the mean time, 


; he was to have the uſe of them to provide himſelf with ne- 
ceſſaries; and if they were taken from him, he might have 


a writ, commanding the ſheriff to ſee it ordered in the 
above manner. I} was a rule, that a priſoner ſhould not 
be brought before the juſtices /igatis manibus, with his 
hands tied ; tho' ſometimes, to prevent eſcapes, they might 


bind his feet *. 


_Havins thus brought the priſoner into court, the next 


| ſtep would be to ſtate the words of the appeal, with the 


rdeal goes out 
of ule. 


defence of the appellee, and the joining iſſue on the fact, 
and going to trial; but before we come to ſpeak fo parti- 
cularly of this proceeding, it will be proper to premiſe 
ſomewhat concerning the alterations which had taken place 
during this reign in the modes of trial in criminal inquiries. 


The trial by ordeal had continued till the judgments of 


councils Þ and the interference of the clergy at length pre- 
vailed againſt it. In the third year of this reign, direction 
was given to the juſtices itinerant for the northern coun- 
ties (and probably to the others Iikewiſe) not to try perſons. 
charged with robbery, murder, or other ſuch crimes, by 
fire and water; but, for the preſent, till further proviſion 
could be made, to keep them in priſon under ſafe cuſtody, | 


ſo, however, as not to endanger them in life or limb; and 


for thoſe who were charged with inferior offences, to cauſe 
them to abjure the realm ©, What further proviſion was 


made, as thereby promiſed, does not appear; but we find 


this order of council had ſuch an influence towards aboliſh- 


2 BraR. 136. b. 137. queſt 5. chap, 20. 4 
d Dec. Pars 2. caui. 2. < Dagd. Ori. ſur, 87. 


ing 
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ing this ſuperſtition, that it went quite out of uſe by the CHAP. vul. 
time of Bracton, who makes no mention of it in his book. HENRY III 
As to the trial by duel, it ſhould ſeem that ſome direction, 

like that juſt mentioned, had been made, which gave to a 

party appealed an election to defend himlelf ger corpus or 

| ber patriam ; a regulation which, no doubt, was framed 

in analogy with the inſtitution of the aſſiſe in lieu of the 


duel, in a writ of right; and as in that, ſo here, if the 


appellee put himſelf upon the country; he could not after- 


wards defend himſelf by duel, nor vice værſa d. 
Tris option of trial was not ſo wholly left to the party The duel. 
appealed, but that the juſtices aſſumed a power of controul 
in certain Caſes of a very particular nature; and directed. 
the one or the other, as it ſeemed to them beſt ſuited to 
the matter of enquiry. Thus where a perſon was poiſon- 


(cd, the appellec had no election, but was compelled to de- 


tend himſelf per corpus; becauſe, ſays Bracton, the patria 

could know nothing of a concealed fact, like this, but by : 
conjecture or by hearſay, which would be no proof, either 

for the appellor or the appellee. Again, ſome caſes were 

held ſo clear, as to ſtand in need of neither; as, where a 

perſon was found near the deceaſed with a drawn knife ; 

where a perſon ſlept in the ſame houſe with the deceaſed, 

and raiſed no hue and cry. In theſe and the like caſes of 

violent preſumption, the appellee was not admitted to de- 

fend himſelf either per corpus or per patriam, but ſuch a 

manifeſt circumſtance | was conſidered as a conviction of 

the fact ©, Le | 

IN all ele of felony it was required, that * year, 

day, hour, and place, ſhould be ſtated preciſely; and it 

was to be charged de viſu et auditu, upon the teſtimony | 
of the party's own ſenſes, The form of an appeal of ho- Appeal of homi- 
micide was as follows: A. appellat B. de morte C. fratris cide. 

ſu), quid ficut ifſe A. et C. frater ſuus ent i in pace Det et 


4 Bractt. 137. | | D This, 137. a, d. 
domini 
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tranſeundo from ſuch a place to ſuch a place, on ſuch a 
day, year, and hour, vent idem B. with ſuch a one, et 
neguiter, et in felonid, et in aſſultu premeditato, et contra 
pacem domint regis ei datam, fecit idem B. prædicto fratri 


ſus C. unam plagam mortalem in capite quodam gladio, ita 
quod obiit infra triduum de plagd illd ; and then concluded 


thus: Et quod fecit hoc neguiter, et in felonta, et contra 
pacem domini regts, offert ſe diſrationare verſus eum ubi- 
cungue per corpus fream ; ficut ille qui praſens fuit, et hoc 
didit, et ficut curia domini-regis conſideraverit, et fi de eo 
mal? contigerit, per corpus of ſuch a one, fratris ſui, or 
parentis C. qui ſimiliter hoc offert diſrationare per corpus 
ſuum, ſicut curia conſideraverit l. This was the form of 
an appeal againſt the principal. An appeal againſt an ac- 
ceflory, or one guilty of force, as they called it, was 
thus: A. appellat B. de fortia, guid cum ipſe et C. frater 
ſuns eſſent, Sc. venit idem D. cum praditto B. et cum alus, 
naming them, et tenuit ipſum C. fratrem ſuum, quamdiu 
ipſe B. interfecit eum; et quod hoc fecit nequiter, &c. After 
this the appellee made his defence, in this way: Et B. 
uenit, et defendit omnem feloniam, et facem domini regis in- 
Fractam, et quicquid eft contra pacem domini regis, et nor- 
tem, and every thing charged in the appeal; and concluded 
with putting himſelf upon the country, or defending him- 


ſelf per corpus; et quid idem inde culpabilis non ſit, ponit 


ſe ſuper patriam de bono et male, if he choſe that trial; or 
paratus eſt ſe defendere verſus eum per corpus ſuum, ſicut 
curia domini regis conſideraverit. The appellee was com- 
pelled to name one or other of theſe trials; for if he had 
faid ſimply, gudd velit ſe defenders, ficut curia domini regis 


conſideraverit, it would have been no defence at all s; 
and accordingly, we may ſuppoſe, the appeal would nw 
Peen taken pro 358 %%; 


for the court were not to 


; Ibid. 138. b. 


in- 


inſtruct him how he was to defend himſelf. But if he 
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had faid, paratus ſum defendere, vel per cor pus meum, vel 
per patriam, ficut curia conſideraverit, it ſhould ſeem, ſays 
Bracton, that he thereby gave up his election; and then, 
we ſuppoſe, the court would refer it to the more rational 
trial, that by jury ®. | 

IF he made choice of the wial per patriam, he was not 
to prefer the patria of any hundred he liked ; but that was 


to be determined by the judge, who might aſſign which 


twelve he pleaſed, of thoſe returned for each hundred, This 
practice was in order to guard againſt partiality and colluſion ; 
for, ſays Bracton, a man might have lived very reputably 
in one patria, and not ſo in another. If he had choſen 
the defence per corpus, the juſtices, before they ſuffered 


the duel to commence, were to examine into the circum- 


ſtances of the fact, leſt it might be ſome trifling treſpaſs, 
in which the duel would not lie: a laudable caution to 
prevent the unneceſſary hazard of life in that barbarous 
trial i. 

BuT many exceptions might be made to the appeal, 
which would ſuperſede the neceſſity of recurring to either of 
theſe trials. "Theſe were either ſuch as were general, and 
were equally deciſive in all appeals; or ſuch as were ſpe- 
cially appropriated fo particular proſecutions. Of the 
former kind were the following : that ſuit had not been 


properly made; that the coroners' roll and the appeal 


made in court did not agree; that the coroners' and ſhe- 
rifts' rolls varied from each other; that the appellee had 


been already appealed and acquitted of the fact; that an iter. 
had intervened fince the fact, without any proſecution com- 
menced &; that the appeal was brought per odium et atiam; 


Perhaps this might he the origin 
of the modern form in which a pri- 
ſoner puts himſelf on trial—by Ged 
and my country. —thonghnow the er is 
changed to and; the former ſignify- 


ing the ſame as per corpus, which 
was always conſidered as an appeal 
to Heaven. 

i Bratt. 138. b. 

* Ibid. 139. b. 140. a. b. 
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CHAP. VI. 


——————— 
HENRY III. 


Exceptions 
thereto. . 


that 


- 28 HISTORY OF THE 


CHAP. Vi. chat it would | not lie between the 8 and cs: 
being lord and tenant, or lord and villain ; that there was 
no mention in the appeal de viſu et auditu; that there 
was a variation in the name; that the appellor had once 
made a retraxit of his ſuit; that the appellor was a mani- 
feſt traitor convict, or a thief, and provor; that the fact 
was not laid de pace domin regs, but de pace fuſtitiarii, or 
de pace vicecomitis; that it was not laid to be a felony ! 

that the appellor was a clerk. The appeal might alſo be 
deferred for a time, by ailedging the minority ' of e:ther the 


appellor or appellee u. 


— — 
HENRY III. 


Ir none of theſe exceptions could be ak and ſup- 
ported, the duel might be waged. We have ſcen in what 
manner a right to ka was tried by duel n. We have now 

an opportunity of relating the method of ordering this 
proceeding in an appeal. When the duel was waged, the 
appellee firſt gave ſecurity to defend, and then the appellor 
gave ſecurity to maintain the appeal; after which the ap- 
pellee took an oath, denying the matter of the appeal word 
for word: Hear this, O man, whom J. hold by the 
« hand, "who call yourſeif John by the name of baptiſm, 
ce that I did not kill rounbrother, nor gave him a wound with 
00 a fort of weapon by which he might be removed further 
& from life, or brought nearer to oath; ; nor did you fee 
< this, fo help me God, and theſe holy goſpels. This 
was the form of ſwearing, with the additional circumſtan- 
ces of time, place, and the like. It ſeems very rem arkable, 
that any thing ſhould be reſted upon the ſert of inſtrument 
with which a man was killed; but ſo it was. Bracton ſays, it 
might be laid in the appeal as done with any kind armorum 
molutarum; but not with a ſtick, or Rone, or other wea- 
pon that could not be ſaid to be arma incluta. It may be 
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ſaid, 


id, 


ENGLISH LAW, 


= that a wound with a ſtick or ſtone would not be properly laid o. 
Arz this, the appellor ſwore in maintenance of his 
5 appeal thus: Hear this, O man, whom I hold by the 
Wy << hand, who are called John by the name of baptiſm, 
(that you are perjured, and therefore perjured, becauſe 
you wickedly and felonioufly did kill C. my brother; and 
( wickedly and feloniouſly, and with a premeditated affault 
did give him ſuch a wound, with ſuch a fort of weapon, 
« that he died thereof in three days; and this I ſaw, ſo 
„ help me God, and theſe holy goſpels :” to which were 
to be added, as in the former oath, the time, place, name, 
and the other neceſſary circumſtances, ſo as to ſupport and 
cover every thing charged in the appeal. After the oaths 
were thus taken, the appellee was to be committed to two 
knights or other lawful men, according to his rank, who 
were to lead him to the field affigned for the duel; and 
the appellor in like manner. There they were both to be 
guarded fo that no one MER converſe with them, till they 
Jengaged in the duel. Before they engaged, each was to 
ſwear in this manner?: “ Hear this, ye juſtices, that I 
« have not eat nor drank, nec aliquis pro me, nec per me 
« propter quod lex Dei deprimi debeat, et lex diaboli exaltari, 
« fic me Deus adjuvet.” After this a proclamation was made, 
forbidding all perſons, whatever they. heard or ſaw, to 
move or ſpeak a word, upon pain of impriſonment for a 
year and a day ; and then the appellor and appellee engaged. 
If the appellor was vanquiſhed, or if the appellee defended 
imſelf the whole day till the ſtars begun to appear, he 
vas acquitted of the appeal ; becauſe the appellor had. 
engaged to convict him that day, and had failed, He was . 
plio acquitted as againſt all others who had appealed him 
of the ſame fact; as were thoſe likewiſe who were W 


* BiaRt, 138. p Ibid, 1:8. 


of 


1 ſaid, that Bracton ſtates this only as an opinion held by ſome, CHAP. VIII. 
= ccundum quoſdam; yet he ſeems to give an abſolute opinion, HENRY 1, 


| HISTORY OFTHE 


CHAP. VIII. of force or command. But if the appellee was vanquiſhed, 

wn HENRY 0. he ſuffered capitally, and forfeited every thing from him 

l and his heirs, as was before ſtated in caſe of outlawry. 

Fit Should the appellor, when he came into the field, make 

14 05 a retraxit of the appeal, he was to be ſent to gaol, and he 

| 15 | and his pledges of proſecuting the duel were in miſericordid. 

| But it was otherwiſe, if he was vanquiſhed ; for though he 
was to be ſent to gaol, he was generally pardoned the m:/e- 
ricordia, in conſideration that he had engaged in mainte- 
nance of the king's peace 4. 

Arx the principal was convicted, they . pro- 
ceed to the duel againſt the acceſſory. This might be the 
next day. Or, if the acceſſory had not been yet appeal- 

ed, they might then ſtate an appeal againſt them, and 


$2536 

4 | f I. . » . 8 0 . 

11 proceed in like manner as before mentioned in caſe of 
WII _ principals; and the acceſſory, if convicted, would ſuffer 
„ as the principal, according to the maxim, ſatis occidit qui 

160 7h. 2 = 533 | 

FR præcipit. If any thing happened which prevented the 
1 appeal againſt the acceſſories, the king might take it up 


pro pace ſud; and then he trial would of neceſſity be per 
patriam; for the duel could not be waged againſt the 
king. There were other inſtances where the duel could 
11 not be waged; as, when the appellor was a woman; when 
f Il | the appellor had been maimed, or was above ſixty years old; 
115 though 1 in this laſt caſe he had his election :. We have 
ſeen, in Glanville's time, that there was a different judg- 
141 ment, when the offender failed to purge himſelf per legem, 
11 and when he was vanquiſhed in the duel *. A ſimilar dif. 
ference ſeems to have ſubſiſted at this time; for when the 
king purſued an appeal pro pace ſud, and convicted the 
party by the inqueſt, Bracton doubted what was to be the 
puniſhment. Some thought it was to be capital, as it 
would have been if the appeal had gone on at the ſuit of the 


$ Brat, 142. * Ibid. 142. b. * Vid. ant. val. I. UE 
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ENGLISH LAW. 


. penalty; and yet, where a woman convicted a man of a 
W rape per patriam, he ſuffered as upon an appeal in other 


We caſes*. 
Vs have hitherto been treating of a proſecution when a 


TW perſon choſe to ſtand forth as accuſor, and when the king 


ſon in continuing it. It remains now to ſay ſomething upon 
the other mode of profecution, which was when a perſon 


W other than the fama publica mentioned by Glanville n; which 
raiſed a preſumption amounting to a conviction, Ul the 
party had purged himſelf from the ſuſpicion thereby thrown 
upon him: for this, like all other preſumptions, was open 
to a proof or purgation to che cc Mary. The fame 
which was ſufficient to raiſe this preſun „tion, ought to be 
ſuch as was entertained by good and grave men, who de- 
ſerved credit, and not the flying reports of common con- 
verſation. Thus, as a perſon indicted per famam patriæ 
vas charged by the patria, or twelve jurors, elected in the 
manner before- mentioned, who had founded the accuſation 
upon their own knowledge or perſuaſion, collected from 


doubt, or ſuſpected the jury, to make ſtrict examination 
into the matter, and aſk the twelve, how they learnt what 
they in their verdict declared concerning the perſon indict- 
ed; and upon their anſwers he might judge whether the 
charge. was founded in truth or malice *. Perhaps, ſays 
Bracton, ſome of the jurors might ſay, that they collected 
their information from one of their brother- jurors; who, 
upon being interrogated particularly, might ſay he had it 
from ſuch- a- one, and ſo on, till it was traced to ſome diſ- 


pened that theſe examinations brought to light the iniquity 
Bract. 143. * Vid. ant. vol, 7, 208. Brac'. 143. 


of 


carried on the ſuit, on the omiſſion or failure of ſuch per- 


obſervation or report ; it became the judge, if he had any 


reputable perſon, who deferved no credit, It often hap- 
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party; others thought, that it was to be only a pecuniary CH AP. VIII. 
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HENRY III. 


was indicted per famam patriæ. This was probably no Proceeding per 


famam patriæ. 


. - * * . 
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c ſpeak the truth; ſo help, &c.“ 
juſtices gave them the matter in charge, in this way: 


HISTORY OF THE 


CHAP. VIIT. of a charge. It ſometimes turned out that an imputation 
of a crime was contrived to be thrown on a freeholder by 


his lord, in order to get an eſcheat; ſometimes * a neigh- 
bour from other malicious motives. 

Wu this examination had been made in DFR to pro- 
ceed to taking the verdict, and giving judgment thereon 


with more ſecurity, then the judge was to inform the party 
indicted, that, if he entertained ſuſpicion of any of the 
jurors, he might have them removed: for, if no objection 
was made to any of them, when the twelve jurors ? ap- 


peared, they were all ſworn, either ſingly, or all together 


as follows; © Hear this, ye juſtices, that we will ſpeak the 


ce truth of that which you ſhall require of us on the part 
cc of our lord the king, and in nothing will we omit to 
After which one of the 


« This man, who is here preſent, charged with ſuch a 
crime, comes and defends the death and every thing 


ec with which he is charged, and puts himſelf thereof up- 


e on your tongues, de bono et malo; and therefore ue 
<« charge you, by the faith by which you are bound to God, 
&« and by the oath you have taken, that you make known 


to us the truth thereof; nor do you omit, through fear, 


ce love, or hatred, but that, having God before your eyes, 
© you declare whether he is guilty of that with which he 


e is charged, or not guilty ; and do not bring any miſchief 
4 on him, if he is innocent of the crime.“ 


According 
to the verdict given by the jurors, the party was either de- 
livered or condemned. 

THe form in taking an ' inqueſt per patriam was to be 


_ obſerved by the Juſtices in all Caſes, where a a party, as in 


LT It 6 from the manner in concur with them = their 3 ; 


which Bratton expreſſes himſelf, 
as if, in caſes of killing, the four 
townſhips which had appeared be- 


fore the coroners were joined with 


the jurors of the patria, and mult 


Bratton ſays, that any of the town- 
ſhips might be challenged, the ſame 
as the other jurors. Brat. 15 3. b. 
154. 2 Vid. ant. Vol. I, 925 


£ the 


ENGLESH Law 


e above-mentioned inftances, had put himſelf upon an in- 
MWueſt. Whenever the juſtices ſuſpected the charge to be true, 
ad that the jurors, through fear, or love, or malice, were 
gh- 2 clined to conceal the truth, they might, if they pleaſed, 
1 parate them one from the other, and examine them apart, 
order to fift out the real truth of the matter b. 
i HERE then do we ſee the office of the twelve jurors 
oſen out of each hundred at the eyre: they were to di- 
Wil and mature the accuſations of crimes founded upon 
port, and the notorious evidence of the fact; and then 
ain, under the direction of the juſtices, they were to re- 
dnſider their verdict, and upon ſuch review of the matter, 


py circumſtance rendered it unlawful or impoſſible that 
e duel ſhould be waged in an appeal, the truth was 
985 quired of by theſe jurors; and we may ſuppoſe, that in 
a: other cauſes in the eyre, whether civil or criminal, where 
| matter aroſe that was to be tried by a jury, it was re- 
rred to one of theſe juries, who attended there on the 
pſineſs of the county. It may be collected from a ſingle 


r patriam might purge himſelf, as formerly i, or put 
mſelf on the country, as before mentioned. 

Now have we finiſhed all that can be ſaid concerning an 
peal of death. There were ſeveral other caſes of per- 
* al injury, where an appeal was the uſual mode of pro- 
chief ution. One of theſe was de pace et plagis, as they 
| led it. The form of this appeal was, 4. appellat B. 
r de- a ſuch a day, ficut uit in pace domini regis in ſuch a 
ace, venit idem B. cum vi ſud, et contra pacem domint 
2 be gis in feloniä, et afultu premeditato fecit ei inſultum, et 
ood in Lindam plagam ei fecit in ſuch a part, with ſuch a ſort of 
ms; et quad hoc fecit nequiter, et in felonia, offert probare 
rſus eum per corpus ſuum, &c. as in the before- mentioned 


v Brat, 143. b. i Vid. ant. vol. J. 196. 
Vol. II. D | appeal. 


ey were to give their verdict finally. Again, wherever 


ention of purgation by Bracton, that a perſon charged 
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CHAP, VIII. appeal. To this the appellee made his Aue E B. 

venit, et defendit pacem domini regis infractam, et feloniam, 
et plagam, et quicquid eſt contra pacem domini regis, and ſo 
on, denying the whole appeal per corpus ſuum ſecundun 
guod curia conſileraverit. In this there might be the ſame 
general exceptions made, as were ſtated in cafe of homi- 
cide; as, that ſuit was not made before the ſheriff and 
coroners, and the like. The appellee might have his op- 
tion, whether to defend himſelf per corpus or per patrian, 
except in ſome few caſes, where the trial by duel was not 
allowed; as, if it was not a plaga, but only a bruiſe ; and 
for that purpoſe the party was to be inſpected and exa- 
mined ; for if it was not a plaga, it was only a treſpaſs 

and no felony x. In like manner, if it was not laid armis 
molatis, but if it was done by a ſtone or ſtick, in this appeal 


: | as well as in that of homicide, as we before obſerved, 
they could not decide it by duel ; for theſe weapons, ſays 
Bracton, made only a bruiſe, and not a plaga, or wound, 
Ax OTHER appeal for a perſonal injury, more aggravated 
than the foregoing, was that de plagis et mabemio; which 
appeal was ſtated much in the words of the former: 4 
appellat B. quad cum eſſet in pace domint regis in ſuch a 
place, &c. venit idem B. cum vi ſuds et in felonid et affuitu 
| premeditato, Sc. as in the former, et fecit ei guandan 
: plagam in capite, ita quid mahemiatus eft ; et quod hoc fecit 
nequiter et in felonid, offert probare verſus eum, ſicut hon! 
mahemiatus, prout curia dom. regis conſideraverit and the 
defence, Et B. venit, et defendit, &c. The firſt ſtep to be 
taken was for the juſtices to inſpect the wound, to fee i 
it was a mayhem; and if it was, the appellee was con- 
itrained to defend himſelf by the country ; for it would be 
a double injury to oblige the appellor to engage in the duel, 
A mayhem was defined to be, when a man was rendered, 
in any part of his body, unfit for fight; as if a bone was 
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1 B. 3 extracted from the head; if any bone whatſoever was CHAP. VIII. 
iam, f broken ; or the foot, hand, or finger, or joint of the foot HENRY Tis | 
nd ſo or hand, or any other member was cut off; or if the 25 
dun : inews or any member were contracted, or the fingers 

ſame fl trooked, by a wound; if an eye was beat out; in ſhort, 

omi. f any hurt was done to a man's body that rendered him 

> 1nd eis able to defend himſelf. Bracton thought, that break- 

s op- Ing out the teeth was a mayhem, if they were the front 

ria, Meet, becauſe it diſabled, in ſome meaſure, from fighting; 

s not ut not ſo of the others. Caſtration was a mayhem, 

and ough an injury out of ſight, and cauſing no outward 

exa- {Wisfhguring. There were ſome mayhems which were not 

ſpaſs, bar to the appellor engaging in the duel ; as where an 

armis Har or a noſe was cut off; this, though a disfiguring, not | 
zpeal, icing ſuch as would diſable him from ſuſtaining the duel. | 
rved, here lay in this appeal the ſame objections Concerning 
„ ſays ie wounding and weapons, as in the former n. 

und!. Tux next appeal, grounded upon a perſonal i injury, is 

wated hat they called de pace et impriſanamento; which was, 

vhich here a free man was taken and impriſoned againſt the 

: / ing's peace. The words of the appeal were, A. appellat 

ich 2. quod ſicut fuit in pace domini regis, &c. venit idem f 
2 5. cum vi ſug contra pacem, Qc. et duxit eum to ſuch a | 
dm << &c. et in priſond ibi eum tenuit, Fc. donec delibera- 
c fecit s fuit per ballivum domini regis; et quod hoc fecit neguiter, | 
* hom! in felonid, offer t, &c, 'The defence was, Et B. De nit, et | 
of the fendit vim, et injuriam, et pacem domani regis infrattam, 
to be cptionem, et impriſonamentum, &c. To this appeal 
ſee if night be taken the like exceptions as to the former. I he 
con- pellee might juſtify taking him as his villain nativus, and | | 
ud bel icht produce his relations to prove him ſuch. The prin- | 
dd ipal iſſue might be tried, as in the other appeals, per corpus 


dered, per patriam, 


le Was 
| m Bradt. 145+ 
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HAP. VIII. Ix an appeal, ſays Bratton, de pace et plagis, and in this 
de pace et impriſenamento, they might proceed civilly, not- 
withſtanding the fact was criminal, and make the com- 

plaint as for an injury, without charging it Jeloniouſi); ; 

guod B. empriſonavit A. contra pacem domini regis and ſo, 
if in the county, contra pacem vicecomitis; if in an infe- 
rior court, contra pacem of the lord. If it was laid as 
an injury in this manner, it would not be followed with 
any corporal pain, but only a pecuniary fine, by way of 
damages : but when' it was proſecuted as a felony, theſe 
offences, as well as the others, produced a judgment of 
life and limb a. It ſhould ſeem, that an appeal, laid in 
this way, would become what we ſhould now call an action 
of treſpaſs. 
BErokk we take leave of umpriſoument, it may be pro- 
per to mention a more ſpeedy redreſs, in caſes of impri- 
ſonment, than an appeal. This might be reſorted to, not 
only where a private perſon impriſoned or put reſtraint up- 
on another, without any ſhew of authority, but alſo where 
officers of juſtice, under colour of proceſs, cauſed perſons 
to be put in confinement. It was from this latter caſe 
that the writ de homine replegiando took its name, and to 
this it was more peculiarly adapted; for, in the former in- 
ſtance, it was moſt probable a perſon would uſe that power, 
which the law allowed, of recovering his liberty by force, 
or whatever means fell in his way. The writ was directed 
to the ſheriff, as follows: Præcipimus tibi, quod juſtè et ſint 
dilatione replegiari facias A. quem B. cepit et captum de- 
tinet; niſi captus ſit per ſpeciale præceptum noſtrum, vel ca- 
pitalis juſtitiarii naſiri, vel pro morte hominis, vel foreſti 
 notra, vel pro aliquo alio recto, quare ſecundum legem An- 
gliæ non fit replegiandus, ne amplius, &c. pro defectu juſ- 
ritiæ, Ec. teſte, &c. . A man, therefore, who was taken 
and detained unlawfully, was to be diſcharged upon pledges 
being given, as in the caſe of goods taken for a diſtreſs. 


— — 
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Bract. 145. b. * Ibid, 154. - 
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om- i be added, that the law held out a protection, by way of 
uſly ; 3 ſecurity and prevention, to thoſe who apprehended any 
d lo, i danger of that ſort. Thus a man might pray the king's 
infe⸗ peace in court againſt any particular perſon; and if ſuch 
d as perſon ſhould, after that, do any thing in breach of ſuch 
with Wl peace, he incurred the penalty of the court's diſpleaſure, 
ay of and was accordingly in miſericordid b. 

theſe THERE now remain only four more appeals to be ex- 


WJ plained ; that de pace et roberid ; that de combuſtione domo- 
rum; that de raptu virgmum ; and laſtly, that de furto. 
Tk appeal of robbery was in this way: A. appellat B. 
quid ſicut fuit in pace domini regis, Sc. ve nit idem B. cum 
I ud, et nequiter et in Jelonid, er contra pacem domini 
regis, et in roberid abſtulit ei, Cc. naming the thing 
taken, its quality, quantity, price, weight, number, co- 
lour, and the like. Sometimes there was contained in this 
appeal a charge of wounding, mayhem, or impriſonment, 
The concluſion was, as in the other appeals, et quod hoc 
wcit nequiter et in felonid, &c. Then begun the defence, 
EI B. venit, et defendit pacem et felomam, &c. A perſon 
might have this appeal for the goods of another which were 


ower N : ” 
. chen in his keeping, but he was to ſtate ſuch circumſtance 
orce 8 4 5 
. ſpecially: AbAulit ei decem aureos, de denariis domini ſui, 
WE quos habuit in ciſtodid ſud, et unde ipſe intravit in ſolutionem 
fant : | 2 
t erga dominum ſuum, &c. The puniſhment of 'robbery 
N de- 13 . ; 7 . . . 5 
125 depended upon the nature of the crime; it was ſometimes 
el ca- 


WH puniſhed with loſs of life, and ſometimes with loſs of 
foref10 Wi limb a. The felonies of this time were puniſhed variouſly, 
according to the circumſtances of the caſe, by death or 
'u ju: mutilation ; and hence it was, that judgment of life and 

limb Genified in after-times the ſame as judgment of fe- 
lony. 


p BraQt, 142. b. 4 Ibid. 146. a. b, 
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WT when an injury had been done to a man's perſon, it may SALT a. 
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All. burning of other perſons houſes, if done nequiter ei 
in felonid, as on account of any malice, or animoſity, or for 
fake of plunder, was puniſhed capitally. The appeal was 


in theſe words: A. appellat B. quod cum ipſe eſſet in pace, 


Sc. venit idem B. nequiter et in felonid, &c. ubi ipſe A. 
interfuit et vidit, et ignem appoſuit domibus furs, et eas com- 
buſſit, et de catallis, &c. in roberid contra pacem, Ic. aſ- 
portavit, &c. to which the appellee made his defence, and 
the procceding was the ſame as in other appeals ". . 

INE appeal de raptu virginum, as it is called by Brac- 


ton, was not confined. to thoſe only who were literally 


ſuch, but was a remedy in all cafes where a zb man had 
been vi oppreſa. The puniſhment of this crime was 
membrum pro membro, according to Bracton ; corruptor 
puniatur in eo in quo deliguit; oculos igitur amittat, propter 
aſpectum decoris, quo virginem concupivit; amittat et teſti- 
culos, qui calorem ſtupri induxerunt. This was not always 
the puniſhment ; but it was varied according to the cha- 
racter of the woman. It was ſometimes greater, ſometimes 


leſs ; and depended on the woman being married, or a wi- 


dow living in reputation, a nun, a matron, a lawful con- 


cCubine, or one living in proſtitution ; for even theſe were 
under the protection of the king's peace. In former times, 


the corruptors of virgins uſed to be hanged ; but the pu- 
niſhment was now reduced to the above pain, loſs of limb, 


and other corporal puniſhments, and ſuch offenders were 


never puniſhed with death“. 

AN appeal of rape was to be commenced ad conducted 
like others. The words of appeal were theſe: A. ſœmina 
B. appellat C. quid ſicut effet in, &c, venit idem C. cum 
wi ſud, et nequiter et contra pacem domini regis concubuit 
cum ed, of ab/tulit ei pucttlagium ſuum, et eam detinuit ſe— 
um per tot nodes, ſetting forth the circumſtances of the 
«act; and concluding, qudd hoc, Cc. Mert probare, Se. 


Bradt, 146. b. vil. ant, vol, I. 200. 
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as in other caſes. Then followed the defence: Et C. venit, CHAP. VIII. 
5 et defendit feloniam, et pacem, et raptum, Sc. . It was aT in. 
an exception to this, as to other appeals, that there was 
not ſuikcient ſuit made; with others ariſing from the cir- 
2 | cumſtances peculiar to this crime. The party might deny 
that ſhe amiſit pucillagium 3 which would be tried by in- 
ſpection of four legales fæminæ. He might ſay, that ſhe 
had before been his miſtreſs ; that it was with her conſent ; 
and he might put himſelf on the country to try it. He l 
might except that there was no mention in the appeal de 'Y 
pucillagio. 
As to the marriage of the parties after conviction, that 
WT was to be quite voluntary on the part of the woman, tho' 
it was a fort of neceſſity in the man, in order to fave the 
pains of the law. An appeal againſt thoſe guilty of force, | 
in this crime, might be thus: Quòd tenuit eam, dum idem B. .. 
abNulit ei pucillagium ſuum, or, fuit in conſilio et auxilio x. 
THERE were only two caſes where a woman could bring 
an appeal: one was this, de raptu ; the other was, de mor- 
te virt ſui inter brachia ſua interfecti. In the latter caſe, 
the appeal was al ways to charge the offence in that ſpecial 
way: eccidit ipſum B. virum ſuum inter brachia ſua, &c. V. 
Ix all the foregoing appeals it has been ſuppoſed, that 
the appellce was either in cuſtody, or at leaſt was forth- 
coming at the trial. When it was not ſo, there iſſued a 
writ of attachment. This, in caſe of homicide, was, Sz 
te fecerit, &c. tunc attachiari facias B. per corpus ſuum : 
if in any other of the before-mentioned crimes, it was 
only, $i te, &c. pone per vadium et ſalvos plegios, Any 
of the before- mentioned appeals might be removed from 
before the juſtices itinerant (to whom it was the courſe for 
the parties to have a day given by the county) into the 
court Coram nobis, vel Aan noſtris A W:/tmonaſles 


© Brat, 147. b. g * Ibid. 148. h. 
bid, 148. „ Ibid, V. d. ant. vol. I, 251. 
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CHAP. VIII, rium; for which purpoſe, a writ. of venire facias appellum 
1 would iſſue, containing in it likewiſe a pore per vadium et 
ſaluos plegios againſt the appellee. If he did not appear 
upon any of theſe attachments, another writ iflued, quid 
facias interrogari de comitatu in comitatum, till he was out- 
lawed, at the king's ſuit”, The above proceſs of attach- 
ment was likewiſe the courſe if the appeal had been begun Me 
in the firſt inſtance, as it might have been, coram i7/o rege, t. 
wel juftitiariis ſuis de banco. Did any conteſt ariſe about 
the agreement between the appeal made in the county and 
that in the ſuperior court, there iſſued a recordari facias to 
the county, to enable the juſtices to compare them l. 


AMON G other offences we muſt not omit theft, which, 
fince the time of tanville b, b, had become one of the pleas * 
of the crown. There lay an appeal of this offence not e 
only in the king's great court, but alſo in the county court, 


court baron, and others. As this ſeems to be in violation 
of the prohibition of Magna Charta, it muſt be conſidered 
what ſorts of theft were held to be out of the meaning of Mr 
that act. Theft was either manij:ft or not manife/t. The ME" 
latter was, when a perſon was ſuſpected of theft per famam 
batriæ, and where there were ſtrong preſumptions appear- 
| ing againſt him: of this kind of theft, none could hold 
= | plea but only the king in his own courts. But of maniff 
theft, which was when the offender was taken with the 
thing upon him, and was called handhabende and bacberen- 
q | de; of this ſeveral inferior courts might hold plea e. | 
Y Taz juriſdiction and judicature of theſe inferior courts 
. i was termed by ſome very barbarous names. Lords of fran- MF"! 
\ chiſes had cognizance of crimes under the titles of Soꝶ et 
q |  Sak, Tal et Team, Fufangethef et Urfangethef. Infange- iP" 
| thef was, when a thief was taken with the thing ſtolen 
| upon him N the es 1 as it : has ſince been termed) 


Þ Brat. 149. * Ibid. 149. b. d Vid, ant. vol. 'F 2 50. © BraRt. 1 50. b. 


within 
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within the lord's land, being himſelf one of the lord's te- 
5 ants... Urfangethef was, when a ſtranger was fo taken, 
Thus, theſe authorities to judge of theft were entirely local; 
me lord having no power to purſue his own tenants out of 


( Ov. 


S gers, when they accidentally came within it, under parti- 
5 cular circumſtances of guilt. Where the thief was not 
WW: iken with the manour, then it belonged only to the _— 8 
court to enquire thereof 4. 

THEFT is defined by Bratton to be, contrectatio rei * 
ne fraudulenta, cum animo furandi, invito illo domino, 
us res illa fuerit. The words of appeal were, Quôd in 
5 elonid, et furtivꝭ, et in latrocinio, et contra pacem domini 
W775 cepit rem illam, et furtive abduxit eam; et quod hoc 
ecit furtivt, et in felonid, offert, &c. To this the ap- 
Wellce anſwered, and defended the felony and larceny, either 
Ver corpus or per patriam. If he choſe the former, they 
roceeded as in other caſes : if the latter, he might ſtate 
many things in his defence ?. He might ſay, the thing 
$ppoſed to be ſtolen was his own, and ſhew the reaſon 
thereof; as if it was a horſe, he might ſay it was foaled by 
one of his mares, and that he bred it; and if this was 
teſtified by the country, he was ſet at liberty, unleſs the 
zprellor could ſhew by the country and the vicinage, and 
by ſome other certain proofs, that it was his foal, and he 
red it up: and when a ſecia was thus produced on both 
(des, that was preferred which was the greater and more 
iclerving of credit. But if both ſides were upon an equa- 
ity as to their /ea and teſtimony, then other credible per- 
ons were to be called out of the neighbourhood, who were 
not connected with either of the parties; and for whomſo- 
ever they agreed, he was adjudged to be in the right, and 
o the matter was decided. If the defendant ſaid he bought 


0 Brat, 154. b. 2 Ibid, 150. b. 


nis juriſdiction, but yet enjoying a- right to queſtion ſtran- 
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_ CHAP. VIII. it, or that it was given hin then he was to call the ſeller = 
or giver to warrazt it. They then proceeded as in caſe 
of vouching to warranty in civil ſuits. "The warrantor, if 
he appeared, either entered into the warranty, or denied 
his being bound to warrant; and in that caſc, the appellee 
was to prove it againſt him per corpus, and ſo it was deci. 
ded by duel. It the warrantor entered into the Warrant) 
then the appeal went on between the appellor and him, and 
the appellee was diſcharged. The warranrör might vouch 
over, and ſo on. If the warrantor did not appear, there 
iſſued not a ſummons, but a venire e. 
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Ir the thing ſtolen was bought, and the bu; yer OY no 
warrantor to vouch, there was a diſtinction between buy. 
ing privately, and publicly in a fair or market, in the preſence 
of the officers of the market, where a toll was paid; for, 
in ſuch caſe, the appellee, upon reſtoring the thing without 
receiving back the price, would be diſcharged from the 
appeal f. It ſometimes happened that ſturdy fellows, who 
were beſt ſuited to this kind of deciſion, were hired to war. 

t: if this appeared to the juſtices, they might direct it 

to 5 ho enquired of per patrian, and ſuch champion was to 
have his foot and Aft cut of, The puniſhment of theft de- 
pended on the value of the thing taken. No chriſtian man 
(ſays Bratton) is to loſe his life for a ſmall theft. However, 
he does not ſpecify the degree of value which made th: 
diſtinction, as now, betveen grand and petty larceny : he 
only ſays, that a thief convict was, according to the valu: 
of the thing, either to die, or to abjure the realm, or coun- 
try, or county, city, borough, or vill; or he was to be 
uſtigatus and then diſcharged. 


m2 a9 


IT was generally held, that a wife ſhould not de charged 
ex facts diri, becauſe, being ſuppoſed to be under his power 
and controul, the law, in tenderneſs, would not make he! 


Drag, 151. 


anſwerabs 
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ler nſwerable for a participation primd facie in the fact with 
ales er huſband. Yet if ſhe evidently appeared to make her- 
„elf an affiſtant in the felony, as if the thing was found 
ued In her own ſeparate cuſtody, ſhe would be conſidered as a 
lic Wi arty to the theft. On the other hand, the circumſtance 
>Cl- f property found in poſſeſſion of the wife, did not conclude 
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he huſband fo as to make him a party. Indeed it ſeemed 


an( depend upon nice circumſtances, whether a wife com- 
uct itting felony together with her huſband, ſhould be conſi- 
geregggered as participating in the offence ; and whatever privi- 
| eges were allowed the wife, no concubine, nor any of the 
no Emily, could claim them. A woman convict, if preg- 
y- ant, was not to be executed till ſhe was delivered b. 
not PERSONS convicted of a felony could not bring an appeal 
for, gainſt any one. The law pronounced of them frangitur 
10Ut ru baculus ; meaning, that they were diſabled from de- 
the aigning the due] in proof of their charge. But it was 
Who ot ſo of a probator or provor, as he was called; for he, 
var-io' he confeſſed his crime, was not regularly convicted 
etui creof ; and the king would grant ſuch a perſon his life, 
tog pon condition that he would contribute to free the country 
de-. Nom felons, either per corpus, per patriam, or per fugam, 
mau cauſing them to ly. A man who had thus confeſſed 
ie crime, was to appeal others as accomplices therein. 
his ſort of accuſation was kept under ſome check; for 
the perſon appealed by him was a liege man to ſome one, 


alue 
hun- 


f or him, and he himſelf was willing to put himſelf upon 
be 


e country; if he was delivered and acquitted by that 
ountry, the provor was to be condemned as a liar and 
rged 
Wel 
hel 


enna, nor had any lord to own him, and had refuſed to put 
imſelf upon the country, as he appeared on the ſame ſuſ- 


© Brat, 151. b. b Ibid. 
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nd in frankpledge, and had ſome lord who would vouch 
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onvict felon. But if the perſon appealed was in no de- 
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picious footing with the provor, they then were permitted 


to wage the ducl. So, again, if he had conſented to put 


himſelf upon the country, and the country had declared hin 
a ſuſpicious perſon, then, likewiſe, the duel was to be re. 


ſorted to. . | : 


IF a felon confeſſed his Mines 1 velvic the theriff and f 


coroners, and became à provor, and ſtill continued, when 
before the juſtices, to accuſe others, he was to bind him. 
ſelf to convict ſuch a number as he named; and upon 
thoſe terms his life was granted him. None could admit 
a.man to become a provor but the king, as none but he 
alone could pardon the pain of death. The judge might 
do this, as the king's repreſentative in judicature, either 


by his own authority, or under the direction of a ſpecial 


writ commanding him ſo to doi: in either caſe, there 


iſſued proceſs of attachment againſt the parties e 


and ſo on to outlawry, if neceſſary. 15 
Tak words of appeal were: A. de N. cocxoscex 
fe eſſe latronem, appellat B. de ſccietate, et latrocinio; quid 
% famul furati Fuerunt, c k. to which the appellee an- 
ſwered, Et B. venit, ei * defendit foctetatem, et latrociniun, 
Sc. The duel was waged, and the6ath taken in the ſame 
manner, mutatis mutandis, as in other caſes, If the 
provor vanquiſhed one, he was to go on with the others, 


Should the appellee be ſucceſsful, he was not to be wholly 
_ diſcharged, but, on account of the ſuſpicions ariſing from 
the charge, he was to be let out on pledges, unleſs the 
juſtices ſaw any particular reaſon for committing him to 
gaol; as if he was indicted by the knights, or other credi- 
ble perſons. In the former caſe, if he could not find 


pledges, he was to abjure the realm, or to remain in gao 


for ever'; as ſhould the other appealed perſons, if the 


provor died before the duel. The — if victorious 


d 52. md. 252. b. - 1 Thig, 153 


Was 


ime 


4 ras to have his life according to the terms on which it C H A P. vin. 
= as promiſed ; but was to be ſent out of the realm, even 
| 4 ough he offered pledges to anſwer for him n. Thus 
ood the law concerning provors ; an expedient in the 
7 roſecution of criminals, founded upon the looſe ſtate of 
ee police, when malefactors were ſuffered to aſſociate in 
eat parties, and could not be eaſily diſcovered but © by 
Wtting them one againſt the other. 
We have hitherto conſidered only the higher order of '.2Y 
rimes, which were proſecuted criminally, Aa produced 1 
ither capital puniſhment, loſs. of limb, or baniſhment, 
Wcrpetual or temporary. It follows, that ſome notice ſhould | 
Pe taken of the leſſer order of crimes, which were proſecut- | ; 
d civilly. Actions founded upon injuries, as they are call- 
1 by Bracton (by which are meant actions of treſpaſs), 

delonged, as well as the former, ad coronam regis, inaſ- 

nuch as they were n contra pacem domini regis. Injuria : 
s defined by Bracton to ſignify any thing quod non jure 

t. Thoſe injuries of which we are now going to ſpeak, 

vere followed by a pecuniary penalty, to which, accord- 

ng to the nature of the caſe, was ſometimes added im - 

rriſonment. An injury was not only when a perſon was 

ounded, beat, or ſtruck ; but alſo when any ſlander was 

poken of him, or a famoſum carmen was made on him. 

Again, a man might ſuſtain an injury not only in his own 

derſon, but in the perſons of others who were under his 

uthority, as in thoſe of a wife or children. But though a 

an might have an action for an injury to his wife, ſhe 

ould not have one for an injury done to him ; for though 

he wife was / to be defended by the huſband, he was not to be 

protected by her. A man alſo might ſuffer an injury when 

any was done to his ſervant, or villain; as if they were any 

ray beaten , and his honour was thereby hurt, or any 


— 
HENRY III. 


= Prat 153. b. | ad coronam regis. 
» Aliquands, ſays Brafton ; they ſome- o Bratt. 155, 
imes Gs and ſometimes did not belong | 


inter- 


oy — . 


8 


— _ err 
, Is ar * > war — 
54 * © PW > 11 x * a” th * 8 
— , F W 5 
. 


46 


SH Ap. viii. interruption occaſioned to his affairs; for otherwiſe an 


— — 
HENRY III. 


Of wvetitum 


PYT/111, 


/ 


HISTORY OF THE 


action ſor beating belonged to the ſervant, and not to the 
maſter. An action for an injury; or, as it may be more 
properly called, an action of treſpaſs, lay not only againſt 


diatcly ; for if the injury was difſembled for any time, ſuch 


delay would bar the party of his action v. 
VETITUM NAMIUM, or the detention of a namium . 


called a diſtreſs), was a ſubject belonging to the juriſdiction 


of the king's crown; and cognizance thereof was rarely 
allowed to any except the king or his juſtices. But be- 
cauſe queſtions of diſtreſs required diſpatch, on account of 
the nature of the ſubject taken, which was ſometimes 
living animals, a ſpecial juriſdiction uſed to be given to 


the ſheriff, who, in this inſtance, did not act in his office 


as ſheriff, but as ju/titiarius regis, If any one claimed a 
franchiſe to hold plea de vetito namio, it was ut juſtitiarius 
regis, by ſpecial grant a. The title of diſtreſs is paſſed over 
by Glanville, with a bare mention of the writs directed to 
the ſheriff commanding him to make deliverance”. The 


| learning upon this ſubject had, ſince his time, been wrought 


up into ſome ſize and ſyſtem ; a ſketch of which, as It now 


ſtood, it may be very proper to give. 

Tux queſtions ariſing in this plea related either to the 
caption or detention againſt gage and pledge. The caption 
might be juſt or unjuſt. It was juſt, when taken for a 
ſervice detained by a perſon who acknowledged it to be 
due; and in that caſe the taker might avow the taking: 
but if the things juſtly ſo taken, were detained againft 
gage and pledge, after ſecurity was offered for payment of 


the ſervice, and all arrears, (or whatever the cauſe might 


be, as damage done, ſome treſpaſs, debt, or the like) 
y Bradt, 155. b. bid. 155. b. r Vid, ant. vol. J. 175. 


then, 


Sa LT 


the perſon actually ſtriking, but againſt all procurers and 
contrivers thereof. This action ſhould be brought imme- 8 
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. hen, though the caption might be juſt, the detention was CHAP. VIIL, - 
5 njuſt. If the lord defended the unjuſt detentioi1, and the 
Tlaintiff had at hand his ſccta, who all agreed in teſti- 
ing in ſupport of the fact, then was the defendant to 


age his law duodecima manu; and if he failed in fo 
loing, he was in miſericordid to the ſherift (for we are now 


peaking of this proceeding when 1n the county), and 


as to reſtore to the plaintiff the damage he ſuſtained by 


ee detention. Had he ſucceeded in making his law, he 
could have gone quit; the cattle would be returned 
5 o the lord; the plaintiff would be 77 miſericordia (but 


ithout paying damages); and mult ſatisfy the lord for 


Whe ſervice due. 


Hap the queſtion been upon the unjuſt caption ; as for 


ſervice which the plaintiff diſclaimed, and did not ac- 


nowledge to be due, and of which therefore no plea 
ould be held without the king's writ ; if the plaintiff 
ewed by a ſufficient ſecia, that the taking was for a 
ervice which he diſclaimed ; then, as this was a point 
pon the right, which in a proper proceeding by the king's 
vrit might come to be decided by the duel, or the great 
fiſe, there was an end of the ſuit in the inferior court, 
and reſort muſt have been made to the writ of 
ight', which was the writ that was afterwards called 
a writ of right ſur diſclaimer t. If the lord had feifin 
er manum tenentis of the ſervice for which the diltrefs 
as taken, and upon the plaintiff's denying it, this 
as verified per patriam; the plaintiff was in miſeri- 
1 .did, and he was to return the cattle to the lord; for 
n this caſe, as there was a recent ſeiſin, they could not 
poſſibly come to the duel, or the great aſſiſe. But ſhould 
he inqueſt find that the lord had not ſeiſin per manum 
enentis, then he was to be in miſericordid; the plaintiff 
vas to recover his damages; the cattle delivered were to 


5 Bract, 156. tO, , 6% 
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remain in his hands; and the lord had no redreſs but ſome 


writ in which he might try the right by the due], or the 5 
great aſſiſe. In like manner, ſhould the tenant die, and 
the heir deny the ſervice, the lord might alledge againſt ” 
him a recent ſeiſin thereof quaſi per manum tenentis, if he 8 
had ſeiſin thereof a year and day before the tenant's death. 


vi 
cy 
1 


CoMPLAINT might be made both of the unjuſt caption Bl 


and detention; and when the complaint was of this fort, 


and the defendant denied both, if one was found for the 4 
plaintiff and one for the defendant, one party was to be 7 7 
in miſericordid, as to one, and the other in miſericordid pri p 
falſo clamore, as to the other. If the lord made defaul: Wh 


after he had waged his law, or had failed in his endeavour 
to make it, the cattle were to be delivered to the plaintif 
whatever might be the event of the ſuit. 


THe ſubject of replevin and diſtreſs will be N 4 
better, if we trace it from its commencement through 


all its ſtages. When any one had a complaint that his 


cattle were taken, or detained againſt gage and pledge, he 
either applied for a writ commanding the ſheriff quod reple- 


giari facias, as we ſaw in Glanville's time*; or made a 


verbal complaint to the ſheriff, who, upon having ſecurity dt 


proſequendo properly given, would, without a writ, pro- 


ceed to make replevin. The manner of replevying was 
this: The ſheriff went in perſon, or ſent one of his of- 
ficers, to the place where the cattle were detained, and de- 


manded a ſight of them. If this was denied him, or any 
violence was done to prevent it, he might immediately 
raiſe a hue and cry, and apprehend the offenders, as per- 
fons who acted in manifeſt violation of the king's peace, 
and put them in priſon. If he could not find the cattle to 


make deliverance of them, and it appeared that they were 
driven away ; then, if the taker had any land and chattels in 


ty, ant, vol. I, 175. 
the 
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Sas brought back, which, in after-times, was termed a 
15 aling in witbernam. If the taker had no land or chattels 
ithin the county, as the ſheriff's power could reach no 
5 urther, recourſe muſt be had to a writ of attachment, as 
Flons: Si A. fecerit, Sc. pone per vadium et ſalvos ple- 
s B. quod fit coram juſtitiariis naſtris apud Męſimonaſte- 
um, &c. ftenſurus quare cepit averia ipſius in comitatu, 
. c. ubi idem B. non habet terras nec tenementa, et ipſa fu- 
uit 4 prædicto comitatu, &c. uſque ad comitatum tuum in 
Caudem, extra poteſtatem vicecomitis, c. et ibidem ea 
inet, contra pacem noſtram, ut dicit, &c, u. 
Ir no oppoſition was made to the ſheriff, or his officer, 
t he was ſuffered to have a light of the cattle, he was 
nmediately to cauſe them to be delivered to the com- 
Wainant ; and then he gave a day to both parties, to appear 
the next county, that the taker (who could not deny the 
Fring againſt the ſheriff 's teſtimony, he, i in this caſe, 
aving the authority of a record) might ſhew his taking 
be juſt ; and the complainant, that it was unjuſt, At 
e day appointed in the county, the taker could have no 
vin, as an unjuſt taking and detention againſt gage and 
edge was conſidered in the unfavourable light of a rob- 
ery, and was held to be againſt the peace, even more 
dan a diſſeiſin was. At the day, the taker was to ſtate 
ny 8 reaſons for the caption, 
elr { HE grounds upon which a juſtification for raking cattle 
Fight be reſted, were many. It was very common, in 
eſe times, to juſtify under the judgment of the lord's 
durt, where it often happened there had been ſome com- 
lſory proceeding to recover the duty in queſtion. Thus 
in Ne taker might ſay, that ue cepit, and per conſiderationem 
ie ſue, pro ſervitio quod idem querens, et tenens ſuus ei 


Bract. 157. 
„, debuit, 


the 
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Ihe county, the ſheriff's. officer was to take ſome of his CHAP. vii. 
Fattle to double the value, and detain them till the diſtreſs ren apo 


50 


CHAP. virt. debuit, et ei injuſt detinuit ; for which he might vouch hu 
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44 deliver them ;” et de hoc producit ſectam, which was to \ 


was made by judgment of the court, or by the lord's o 


one elſe had a right of common, or other eaſement, and yl 
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court to warranty, if he pleaſed, and deny that he detainet bs 
it againſt gage and pledge. To this the plaintiff might 
reply, quid ille injuſtè cepit, et detinuit ; © becauſe, being 


c ſummoned to appear in the defendant's court to anſwer 
cc“ for certain ſervices and euſtoms demanded of him, he 


ce there ſaid he owed him no ſervices, and demandeifiih 
« judgment, if he was to be put to anſwer without the 1 
« king's writ, in a matter that touched his freehold ; ani 
ce yet, nevertheleſs, the defendant took his cattle, and di. \ 
&« ſtrained them for a ſervice which he did not admit toi 
« he due, and when he demanded his cattle, he refuſed u 


conſiſt of credible perſons, who were preſent in court. 1M 
they agreed in maintaining what he had ſaid, then the courfi 
was ſummoned; and if that agreed with the ſecta, then 
there remained nothing but to enquire whether the diſtreh l 


voluntary act. If the former, then the court was in mi 
ſericordid, for its falſe judgment; if the latter, then the lort 
was in miſericordid; and in both caſes the cattle remained 


with the perſon to whom they had been delivered. i. 
there had been no proceeding in the lord's court, and h 


juſtified for ſervice due, then they proceeded as before 
mentioned, obſerving the above diſtinction, where the ſer- 
vice demanded was a queſtion of right, and where of 7: 
cent ſeiſin &. 

TIE Abenden mi icht avow the taking to be juſt, becauk 
he had a freehold in which neither the plaintiff nor ai 


the plaintiff had put his cattle there without any right, an : | 
therefore he took them; though he was ready to re pl 
ſtore them, if the plaintiff would abſtain from the lib w 


treſpaſſes, which he refuſed to do. To this the plair 


© *® Braff. 157. b. 
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might reply, that the taking was unjuſt, becauſe he CHAP. vnt. 
Ws a right to common there, which he was ready to ſhew 
4 che court ſhould direct; and therefore it was, that he 
ud not find pledges to obtain a releaſe of his cattle. 
When the ſuit was brought to this iſſue, the county court 
0 1d proceed no further in it, and the cattle were to re- 
in with the perſon to whom they had been delivered. 
W the plaintiff till perſiſted in exerciſing the right, the 
endant, could he not otherwiſe defend himſelf, might 
ex an aſſiſe of freehold, or the plaintiff an aſſiſe of 
ne: Eo | 

Fur defendant might ſay, that the taking was juſt, be- 
ee he found them damage feaſant, or doing damage in 
Wy land, and therefore he impounded them, as by the 
and cuſtom of the realm he might do, till ſatisfaction 
s made him; that the plaintiff would not make ſatiſ- 
ion, nor give ſecurity for it; nor did he demand them 
n gageé and pledge; or, if he did, they were tendered to 
: and of all this the defendant was to produce his ſecta. 
he plaintiff meant to deny the whole, he was to defend it 
ſo Bracton expreſſes himſelf, as if he conſidered the plain- 
in this ſituation, in the light of a defendant) per legem. 
de meant to reply to any particular parts of the defendant's 
er; as, that though they were taken lawfully by the 
endant, yet they were detained unjuſtly againſt gage 
pledge, for he came with other credible perſons to the 
ndant, and offered to make amends, which he refuſed, 
{till detained the cattle; then, in either of theſe caſes; 
as to produce a ſufficient /efa - and if the defendant 
Y4WÞat to deny the whole of the reply, he was to wage his 
aug; fo that then law would be waged on both ſides. If 
reg plaintiff denied that any damage was done, or that 
li was ſhewn to him when he fendered amends, . then 
an defendant was to produce a ſea, to prove that he took 
damage feaſant!, Where a defendant juſtified for 
8 7 BraRt. 558. | N 
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CHAP. VIN. ſervice due, if the plaintiff ſaid there was nothing in arrea, Wl 
W Ti and produced a fufficient ſecta to prove it, the taking being 2 | 
thus proved unj juſt, the * could not defend him = 
per legem*®, _ J 
Ir a ſervant had taken ak in the abſence of bie ors = 
and, when they were afterwards demanded of the lord, h 
refuſed to deliver them upon gage and pledge, then they 175 
were both liable, the one for the caption, the other for th 
detention; and if he avowed the caption, this did not free 4 
the ſervant, but both of them became anſwerable for the 
ſervant's acta. When the cattle had been once delivered 
dy the judgment of the county court, they were not to ht : 
taken for the ſame cauſe, till the fuit was determined; ani 
if any ſhould preſume to take them again, it was con. 
dered as a breach of the peace, and there iſſued a writ 

| Rating ſpecially what had been done therein, and com 
manding the ſheriff, guod habeas coram juſtitiariis ad pri 
mam aſſiſam, &c. corpus ipſius B. ad reſpond. de ſecund 
captione, & c. or the party might be heavily amerced i 
the ſheriff's court, coram te, et coram cuſtodibus placits 
rum corona notre, ut caſtigatio illa in caſu conſimili ali 
timorem tribuat delinguendi, as one of the forms of thi 

_ writ expreſſes it. This ſecond caption, or, as it was after. 
wards called, recaption®, as well as the firſt, was to ht 
proved by examining the /e&a produced on both ſides ©. 
_ SOMETIMES chattels were demanded under the name d 
| averia; as where any one had begun to hedge, or raiſe; 
fence upon another s foil, and had brought a cart, horſ 
and tools there; if theſe were detained againſt gage an 
pledge, the queſtion might be brought into the count 
court, in the above way. But here, if the plaintiff fail 
the locus was his freehold, the juriſdiction of the count 
failed, and recourſe muſt be had to an aſſiſe of novel di 


2 Bract. 158. h. | Marlb. c. 3. but we ſee it was 
bid. the common law. | 
® This writ of Recaption is faid Bratt. 1 59. 

by the O. N. B. to be by the Stat. 7 5 
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eeiſin; and in the mean time the things were to be re- CHAP. VIII. 
BY turned . HENRY III. 
Tus have we travelled through the learning and prac- 
2 tice of the reign of Henry III. It i is with regret that we 
2 muſt here take leave of an author who has been our 
2 conſtant and faithful guide through the 1ntricate paths of '1 
S this long purſuit. From the time we are deſerted by 
a Bracton, we are left to make the remainder of our inquiry 
with ſuch information as can be collected from many dif- 
erent ſources. Inſtead of having the whole of the law of 
any particular period laid open to our view in a ſyſtemati- 
cal manner, we muſt be content, except in a very few in- 
Wances, to pick out the following part of our narrative from 
{tatutes and records, year-books and other compilations, 
I appears from the inveſtigation which we have juſt 
been making, that, notwithſtanding the civil commotions 
of this reign might perhaps, in ſome particular caſes, i in- 
terrupt or ſuſpend the full execution of the Jaw, the learn- 
ing of it was advanced to a very high degree. The great 
pains beſtowed by Henry II. on eſtabliſhing our law and 
Improving the adminiſtration of juſtice, enabled it to take 
deep root, and ſupport itſelf through the reigns of Richard [ 
and John, though not aſſiſted by any particular regard 1 5 
om thoſe monarchs. In this reign it had acquired a | = 
ability, which withſtood every Bim and check | 
rom the turbulence of the times. 

THe ſtudy of the civil and canon law had contrilinjad 
o further this improvement, and to furniſh conſiderable 
acceſſions both of ſtrength and ornament. Thoſe two laws, 
eſides exciting an emulation in the profeſſors of the com- 
on law to cultivate their own municipal cuſtoms, afforded | | 
rom their treaſures ample means of doing it. Much was 
dorrowed from thence, and ingfafted on the original ſtock 
f the common law. But the manner in which this was 


a Brac. 159. 


E 3 done 
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CHAP. vil. done is very remarkable. Though our writs and records 
Sky III. are in the language in which the Roman and pontifica Fo 
juriſprudence were written and taught, there is not in ei- 
ther the leaſt mark of imitation ; the ſtile of them is pecu. | 
| larly their own. The uſe made of the civil and canon Wl 
law was much nobler than that of borrowing their lan. 
guage. To enlarge the plan and ſcope of our municipal 
cuſtoms ; to, ſettle them upon principle; to improve the 
courſe of our proceeding ; to give conſiſtency, uniformity, 
„ and elegance to the whole; theſe were the objects the 
lawyers of thoſe days had in view: and to further them, 
they ſcrupled not to make a free uſe of thoſe more refined 
ſyſtems. Many of the maxims of the civil law were] 
tranſplanted into ours ; its Tules were referred to as parts 
of our own cuſtoms ; and arguments grounded upon the 
principles of that juriſprudence were attended to as a ſort 
of authority. This was more particularly ſo in what re- 
lated to perſonal property ; while the law of deſcent, the 
inquiry per famam, purgation, wager of law, and other 
parts of our judicial proceedings, ſeem borrowed from the 
canonical juriſprudence. | 
A CONSIDERABLE acceſſion had been made to the 
- original canon law contained in the Decretum of Gratian 
by the publication of the decretals of Gregory the Ninth, 
which happened during this reign. This muſt have given 
new vogue and reputation to canonical ſtudies; and, no 
doubt, encouraged the common-lawyers of this age to 
purſue their enquiries, in that way, with more freedom, 
The application they made, whether of the canon or civi 
law, in treating ſubjects of diſcuſſion in the law of England 


is viſible from the account juſt given from Bracton. I 
conſider particularly, how much of the latter is indebted ti 
thoſe two ſyſtems, either for its origin or improvement 
would lead us into a larger field than our preſent delſigi 8 


could allow. It ſeems to be an object of a ſeparate con. 

ſderation; and might, perhaps, make a proper appendag 
to 2 Hiſtory of the F. ngliſh Law. r 
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the ſtatutes made ſubſequent to that period. The firſt of 
theſe is the afſiſa paris et cerviſte, made in 51 Hen. III. 


| frat. 1. containing many proviſions on the ſubject from which 


it is intitled. To this ſtatute another of the ſame year, 


| 1 7 judicium pillorie, may be conſidered as ſupplemen- 


In che ſame year follow' two ſtatutes relating to the 


+= of appearance in court, which deſerve more particular 


notice. The firſt is intitled, Dies communes in banco, ge- 
nerally in all real actions; the other js intitled, Dies com- 


nu nes in banco in placito dotis. Theſe two acts afford us 
the firſt opportunity of ſpeaking particularly concerning the 


days for return of writs, and continuance of proceedings, 
in term. 

WE have already ſeen that writs were returnable at cer- 
tain ſtated days in different ſeaſons of the year ©, Theſe re- 
turns, or termini ad quos, when they fell very near together, 


collectively conſtituted a period of legal buſineſs, which 2 


was called generally terminus, or term; during which the 


returns were ſeldom more than ſeyen or eight days diſtant 


from each other. It has not yet appeared that any preciſe 
rule was ſettled, by which a writ was required to be re- 


turnable at any one of theſe ſtated days in preference to 


another. Indeed, in the early times of our law, there does 


ſeem to have been ſome difference between the length of 


time allowed to perſons ſummoned. In a law of one of 


our Saxon kings, it is directed, that if the party dwelt one 
county off, he ſhould have one week; if two counties, 


two weeks ; and fo, for every county a week f. The ſame 


is laid down bj a law of JIE I. with a reſtriction not to 
go beyond the fourth week, bie ung; fuerit in Auglid; but 
if the party was beyond lea, he might have fix weeks 5. 


THERE is no intimation, either in Glanville or Bracton, 
of any ſuch rule preyiiling 1 in their times. iti is not how- 


: Vid. ant. vol. I. 191. e Leg, Hs. prim. c. 144. 
f Leges Etheld, c. 97 ˙ A N on Ferms, ſect. 5 ch b. 
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55 ever unlikely, that the returns, in the time of the latter, c H AP. vii, 
5 might nearly correſpond with the ſcheme laid down by the 
5 ſtatute of dies communes in banco. But this act does not 
5 give us intire ſatisfaction on that head; for, being only a 
direction to the juſtices in hanco, how to fix the returns 
5 of proceſs which they iſſued in conſequence of the return 
TY of ſome other writ, we are ſtill uninformed as to the rule 
5 that governed i in the return that was to be affixed to original 
= writs. Theſe we know might be obtained in the office of 
the chancery, any day in kt year. Whether they were 
made returnable at the pleaſure of the clerks who penned 
them, or at the option of the purchaſor, as is more proba- . | 
ble; or whether a certain rule ſubſiſted in the chancery- 
office on this head, we are not able to collect. When the 
original was once returned in banco, the rule for making 
the return of proceſs upon it, and procels N that proceſs, 
was as follows. 

TRE ſtatute of comnunes dies in banco Stef that if a 
writ came (according to the language of thoſe times, or, 
as we ſhould ſay now, was returned) in avs of St. Mi- . 
chael, a day ſhould be given (that is, the writ which iſſued 
upon it ſhould be returnable, and there ſhould be a dirs 
datus partibus) in octabis of St. Hilary; if in quindend of 
St. Michael, day ſhould be given in quindend of St. Hila- 
iy. If a writ came in three weeks of St. Michael, day 
was to be given in craſtino Purificationis; if in a month 
of St. Michael, in octabis Purificationis; if on the mor- 
row of All Souls, in guindend of Eaſter ; if on the mor- 
row of St. Martin, in three weeks of Eaſter ; if in oclabis 
of St. Martin, in a month of Eaſter; if in guindend of 
St. Martin, in five weeks of Eaſter. There was a ſpecial 
day given in craſtino Aſcenſionis, which countervails (ſays 
the act) the ſame as in five weeks of Eaſter. If a writ 


. 
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came in 0abis of St. Hilary, day was to be given in ca- 
bis of the Holy Trinity; if in quindend of St. Hilary, in 
quindend of the Holy Trinity, and. ſometimes i in crafting of 
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St. John the Baptiſt ; if on the morrow of the Pariges- 
tion, in craſ?ino, or in oftabis of St. John the Baptiſt ; 
if in eabis of the Purification, in quindend of St John the 


Baptiſt ; if in quindena of Eaſter, in oftabis of St. Mi- 


chael ; if in three weeks of Eaſter, in quindend of St. 


Michael ; if in a month of Eaſter, in three weeks of St, 


Michael ; if in five weeks of Eaſter, or on the morrow 
of the Aſcenſion, in a month of St. Michael; if in e&abrs 


ofthe Holy Trinity, on the morrow of All Souls; if in 
_ gundend of the Holy Trinity, or on the morrow of St. 


John the Baptiſt, on the morrow of St. Martin; if in 


eclabis of St. John the Baptiſt, in o&abis of St. Martin; 
if in guindend of St. John the Baptiſt, in quindend of St, 
Martin. Such is the manner in which theſe continuances 
connected one term with another. The returns that inter- 
vened between the iſſue and return of a writ were generally 
eight or nine, and the ſpace of time about five or ſix months. 


But this will be better diſcerned by the annexed diagram b. 


IF the proceſs in any of the many actions which we have 
conſidered in the couiſe of this reign, was compared with 
this ſcheme of continuances, we ſhould then ſee what a 


length of time muſt often be conſumed, before a party 


could be brought into court. We ſhall content ourſelves 
with one example; namely, the proces in a perſonal action, 
as given by Bracton i. Suppoſe a ſummons in a perſonal 


action was returnable in oclalis Michaelis, the 6th of 
October; the procels of attachment ifſued upon that, would 
be returnable in oHabis Hilarii, the 20th of January. If 
the party did not appear, there iſſued a ſecond attachment 
per meliores plegios returnable in ofabis Trinitatis, the 19th 
of June. If he did not then appear, there iſſued a writ of 


habeas corpus to take the body, returnable in craſtins 


Animarum, the 3d of November. Thus ended the 


Ho theſe differ from the terms a craft ino etabis clauſi Paſabæ in 
in former times, vid. ant. vol. I. grtindecrme dies—a elauſo Paſche 170 
192. It · appears, that in the time of uiudecim diet. Glanv. lib. 1. c. 6. 
Glanvilie there were the three fol- 13. 15. Vid alſo _ on Terms. 
lau ing returrs in Eaſter Term, viz, i Vid. ant, vol. I. 480, &c. 
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ennitat ar dene ub; and ſo paſſed away a full CHAP, vin. | 
-ar, and almoſt one month. | 
Ir the ſheriff returned upon this laſt writ, as it was 
robable he would, non eſt inventus, they then reſorted 
the proceſs of diſtreſs; and a diſtringas per terras et 
5 atalla would iſſue, returnable in tres ſeptimanas Paſchæ, 
e 8th of May. If he did not appear to this, there 
ued another diſtringas, returnable in quindend Mi- 
aelis, the 13th of October. If he did not appear, an- 
ther d//firingas iſſued, ne quis manum apponat, returnable 

25 guindend Hilarii, the 27th of January. If he ſtill 
id not appear, another writ iſſued for a caption 
Ito the king's hands, returnable in guindend Trinitatis, 
e 26th of June, or in craſtino Sti. Fohannis Baptiſte, 
; rich happen ſometimes on the ſame day. And here 
Wnded the diſtreſs per terras et catalla ; and the ſpace of i 
ne year and more than ſeven months; ſo that the whole 

f this proceſs from the return of the ſummons to the re- 

rn of the laſt d:/fringas, would « continue two years and 

ore than eight months. 

THis is the utmoſt length to which the above proceſs 

night be extended, if no eſſoin was caſt ; but if any eſſoins 

tervened, and they were managed with dexterity, parti- 

ularly if the parties could eſſoin ſimul et viciſſim, the ap- 

dearance in court might be {till further protracted. Delays 

vere not at an end, even after appearance. In real actions, 

ve have ſeen how frequent occaſion there was for ſummons 

nd reſummons; upon all which eſſoins might be caſt. In 

11 actions, whether real or perſonal, there were writs of 

enire, and other judicial proceſs, together with dies dati 

Partibus. The delay that might be procured by all theſe 

nuft have placed the iſſue, judgment, and execution, at a 

rreat, uncertain, and almoſt unlimited diftance. | = 
Jupic1ar proceſs, like a venire, which iſſued merely out - 
f the record, might not, perhaps, be conſidered as ſtrictly 

ithin the Hazute 3 ; which, in che terms of it, is literally 

confined 
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cHap. VIIT. confined to the iſſue of a writ, upon the return of a for- 


HENRY III. 


the continuances, in the ſame manner as we know they had, 
very freely, in leſſening the number of them*. At amy 
rate, the return of a venire facias for ſummoning jurors 


times preſcribed by this ſtatute. This produced great in- 


St Michael, day was to be given only to the? morrow of 
All Souls; if in guindend of St. Michael, to the:morrow 


bis of St. Martin; if in a month of St. Michael, in guin- 


the morrow of the Purification; if in gquindena of St. 
Martin, in e&abis of the Purification ; if in octabis of St. r 


lary, in three weeks of Eaſter; if on the morrow of the 


HISTORY OF THE 


mer. It is, therefore, not improbable that, in ſuch caſes, 
the juſtices exerciſed a diſcretion to ſhorten the intervals of 
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muſt have been accommodated to the ſeaſons within which 
ſuch trials could be had. The dies datus, we know, was leſt 
not only to the diſcretion of the court, but to the election f 
of the parties; hence, dies amoris, and dies datus conſenſi 
partum. Ps SH 


Ix general, however, the juftices were tied up to the 
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convenience; to remove which the legiſlature interpoſed 
both in this and the following reign. Er 

In the very ſame year an act was paſſed, by which the 
writ of dower was made an exception to the above ſcheme 
of continuances ; for, in that, days were to be given at 
much ſhorter intervals, in order that widows might not be 
delayed in recovering the maintenance which the law had 
provided for them. If a writ of dower camE in octabis of 


of St. Martin; if in three weeks of St. Michael, i 044- 


dend of St. Martin; if on the morrow of All Souls, in 
oftabis of St. Hilary; if on the morrow of St. Martin, in 
guindend of St. Hilary; if in ofab:s of St. Martin, on 


Hilary, in quindend of Eaſter ; if in quindeng of St. Hi- 2 


Purification, in a month of Eaſter ; if in actabis of the 
* Vid. ant. vol. I, 355, 356. 


Purification, 


ENGLISH LAW. 


1 5 
Ng 


E end of Eaſter, in octabis of the Holy Trinity; if in three 
WE weeks of Eaſter, in quindend of the Holy Trinity; if in 
WW. month of Eaſter, on the morrow of St. John the Bap- 
= tiſt; if in five weeks of Eaſter, in oabzs of St. John the 
1 Baptiſt; if on the morrow of the Aſcenſion, in quindena 
5 df St. John the Baptiſt ; if in octabis of the Holy Trini- 
5 ty, in octabis of St. Michael; if in quindeng of the Holy 
8 Trinity, in quindend of St. Michael; if on the morrow 
f St. John the Baptiſt, in three weeks of St. Michael; if 
L odtabis of St. John the Baptiſt, in a month of St. Mi- 
hael ; if in quindend of St. John the Baptiſt, then on the 
Wrorrow of All Souls. Theſe intervals, as may eaſily be 
een, were much ſhorter than thoſe appointed by the former 
Watute to be obſerved in all other actions; we ſhall find, 

hat many other exceptions were made thereto in ſuc- 
ceding parliaments. | 

TES E are followed by two ſtatutes concerning the 


entitled, De Diſtrictione Scaccarn ; the other, Statutum de 
Fcaccario, The former ſpeaks of the damages ſuſtained 
dy the commonalty of the realm, thro? the wrongful diſtreſ- 
es which had been taken by ſheriffs, and other bailiffs of 
he king, for the king's debts, and for other cauſes. To 


a ſheriff, or any other man, took the beaſt of another, the 
dwner of the beaſts might give them their feed without 
liſturbance, ſo long as they were impounded, and ſhould 
pay nothing for their keep ; nor was the diſtreſs to be given 


St. r fold within fifteen days after the taking. It further or- 
Hi-MWF2ins, that no one ſhall be diſtrained by the beaſts that 
the plough his land, nor by his ſheep, ſo long as other diſtreſs 
the r chattels can be found ſufficient whereof to levy the de- 


and ; which proviſion, as well as the former, has been 
onſtrued to extend to the diſtreſſes of private perfons, as well 
5 to thoſe of the king. But this exception of beaſts of the 
plough 


ion, 


emedy ſuch evils, the ſtatute ordains generally, that when 
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15 I Parigcation, on the morrow of the Ae ; if in quin- CHAP. VII. 


— nnnmneed 
HENRY III. 


xchequer, both paſſed in the ſame year: the firſt is 
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EHAP. VI plough and of n ſeems not to Nel to cattle Jdamagt 


9 
HENR III. | ; 
cuſtom of the realm. It was moreover required, that all 


| Statute of 


HISTORY. OF THE 


feaſant, which were {till to be taken according to the old 


diſtreſſes ſhould be reaſonable, and according to the value 
of the demand. The temainder of this ſtatute, and the 


whole of the other, is confined to the collection of the — 
king's debts, and the accounting for them in the exchequer. 0 


After theſe ſtatutes, in the ſame year, follows the Dictum 


de Kenelworth, and” then the ſtatute of Marlbridge or 


Marlborough, 52 Henry III: containing ſome proviſions 
of a miſcellaneous kind, which deſerve more r ob- 
ſervation. 

Tus ſtatute was made after the long conteſt between 
the king and his barons had ſubſided, and the nation began 
to breathe from the diſorders of civil war. During this 
period, many abuſes had prevailed, ſome of which it was 
intended to remedy by this ſtatute. 

Ox all the oppreſſions that were felt from the doctrine 


of tenures, none bore ſo hard upon landholders, as the 
claim of wardſhip. Many devices had been practiſed to 


defraud lords of this valuable caſualty. One of them was 
this: A tenant would, in his life-time, infeoff his eldeſt 


fon and heir, being within age; in conſequence of which, 
as there was no deſcent of the land, there could be no ward 


of the infant, in caſe the father ſhould die. It was declared 


by this act, that no lord ſhould loſe his ward by reaſon, of 


ſuch feoffment. Another way was, to make a feoffment 
in fee, reſerving no rent, but ſuppoſing the feoffor to be 


ſatisfied for a certain term, which upon calculation would 


end when the heir came to full age; and then it was con- 


ditioned that the feoffee ſhould pay a certain ſum, being 
much more than the land was worth : as none would 


give ſo high a price, the heir uſed to enter by virtue of the 
original condition: but it was now declared, that no lord 


ſhould loſe his ward by reaſon of any ſuch feigned feoff- 


ments, Yet lords were not to be empowered to diſſeiſe 


perions 


ENGLISH LAW. 


WE writ to recover the cuſtody. The trial, whether ſuch 
5 feoffments were made bond fide, or in fraud of the lord, was 
3 o be by the witneſſes contained in the deed of feoffment, 
nd other free and lawful men of the country. Should 
ue lord have judgment to recover his ward, the feoffees 
0 ere ſtill to have their action to recover the term, or fee, 
8 which they had therein, when the heir came of age. On 
e other hand, it was provided, that ſhould any lord im- 
iead feoffees, who were bond fide ſuch, under pretence 


” damages and coſts, and the plaintiff ſhould be amerced l. 

= A PROVISION in protection of heirs againſt the intruſion 
f their guardians, was partly a new regulation, and partly 
declaration and confirmation of the common law. Firſt, 
Wt was enacted, if a lord having wardſhip of an infant's 
Winds would not reſtore them when he came of age, the 
eir might have an aſſiſe of mortaunceſtor, and recover 


nd ſince his coming of age n. It was moreover declared 
and enacted, that where the heir was of full age at the 
death of the anceſtor, the lord ſhould not put him out, 


for ſo relief was ſometimes called) in acknowledgement of 
is ſeignory; and if ſuch an heir was put out, and had re- 
Fourſe to a writ of mortaunceſtor, he ſhould be intitled to 
is damages, as in an aſſiſe of novel diſſeiſin. It was de- 
lared, that the king was to have the prima ſeiſina, or 
rimer ſeiſin (which correſponded with relief) of his tenants 
n capite, as was uſed in times paſſed; nor was the heir to 
ave it till he had firſt ſued livery of the land out of the 
ing's hands, as his anceſtors had before done. This 
vas to be underſtood of lands 1 fees which uſed to 


0.6: in an affiſe of mortannceſtor at 
No damages were recoverable common law. Vid. ant. vol. I. 366. 


be 


+ Jetſons infeoffed in that way 3 but they were to proceed by CHAP. vin 
5 
HENRY III. 


, pf the above-mentioned colluſion, they ſhould have their 


e damage he had ſuſtained by the with-holding of the 


or remove any thing, but only take ſimple ſeiſin thereof 
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with an allowance to the guardian of his reaſonable coſts, 


the ſame as that of guardians in chivalry ?, ceaſed to be: 
ſource of emolument. 


ſervices. 


need do more than the charter bound him to; excepting 


HISTORY OF THE 


be in the king” J adde by reaſon of knight's n fer: Wl 
jeanty, or Juris patronutts, that is, of the foundation d I 
biſhoprics, monaſteries, and the like n. So great havock 4 
had been made in the rights of perſons, and of things Wl 
during the late diſorders, that a parliamentary ſanction wa Wl 
neceſſary to confirm ſome of the plaineſt e in 
the common law. | * 

Tk law underwent Gai abo in "TER of 1 0 
eee ee of wards. It was enacted, that when "= 
land holden in ſoccage was in the cuſtody of the heir's re. 
lations during his minority, the guardian ſhould make no oy 
waſte, ſale, or deſtruction of the inheritance, but ſafe 1 
keep it for the uſe of the heir; and, when he came of age, 
ſhould anſwer to him for the iſſues, by a lawful accompt, 


Such guardians were not to ſell the marriage of the heir, 
except for the emolument of the heir himſelf o; ſo that the 
privilege of guardians in ſoccage, which heretofore had been 


But the great lords, who compoſed 
the legiſlature, had no inclination to make the ſame provi. 
ſion in caſe of ward and marriage in military tenure. *J 
Som proviſion was made for the better ordering oi 
As to ſuit of court, owing to great lords an 
others, it was ordained, that no perſon infeoffed by charte 


ſuch ſuit as any one or his anceſtors had been accuſtomel 
to perform before the king's firſt voyage into Brittany 
which was thirty-nine years and a half before the ſtatute 
of Marlbridge 9. As to thoſe who were infeoffed without 
charter, from the time of the Conqueſt, or ſome oth 
ancient feoffment, they were not to be diſtrained to do ſuci 


2 Ch. 16. have before ſeen, that this period ba 
s Ch. 17. | been fixed for the limitation in a wrt 
5 Vid. ant. vol. L 233. of nuiſance, and alſo in an aſſiſe a 


2 In the r4th year of the king, 
before the diſorders of his reign had 
given opportunity for the invaſion 
of every ſpecies of property. We 


inſtance at leaſt, in direct violatio 


novel diſſeiſin; though, in the lat 


of the Stat. Mert. Vid, ant. yol.l 
344- 325. 264. | 


ſultz 


ENGLISH LAW, 65 


er: 15 its, unleſs they or their acdellivns had performed 3 CHAP. VIIL 
1 of MW fore the above period of limitation. Further, perſons in- N 


1 offed by charter to do a certain ſervice, as to pay ſo 
2 any ſhillings in the year to be acquitted of all ſervices, 
ere not to be bound to any other ſuits or ſervice contra 
5 feoffamenti, contrary to the terms of their feoff= 
ent. It enacts (as had before been directed where ſuch 
Nes happened in Ireland) *, that where an inheritance de- 
ended to parceners, the eldeſt ſhould do the ſervice, and 
5 We others be contributory to her according to their por- 
ns. Where there were ſeveral feoffees of land for which 


feh y one ſuit was due, the lord was not to exact more 
ge, an that one ſuit; and if the feoffees had no warrantor or 
Ipt, eſne to acquit them, then every one of them, according 


his portion, was to be contributory towards doing the 
„ 

Tus far did this af make order for apportioning ſuits 
d ſervices: it goes on to furniſh a courſe of redreſs for 
oſe who were injured contrary thereto, It ordains, 
Wat ſhould lords diſtrain their tenants for ſuch ſuits con- 
W-ry to this act, then, at the complaint of their tenants, 
ey were to be attached to appear in the king's court, at 
ſhort day, to make anſwer thereto. Upon this clauſe 
writ - was afterwards framed, called, from the deſign of 
contra formam feoffamenti. This writ, as it is not 
entioned by Bracton, who is very particular on the ſub- 
of ſervices, probably did not exiſt at common law, 
dtwithſtanding a ſuppoſed caſe in Fitzherbert * ; beſides, 
e writ bears an internal mark of its origin, by always 
iting this ſtatute. The remedy in ſuch caſes before 
s of a leſs conciſe nature than what was now propoſed ; 
now, beſides the proceſs of attachment, the lord was 
have but one eſſoin, if he was within the realm; and 
e beaſts taken on the occaſion were to be immediately 


* Vid. ant. vol. I. 259. * Avow, 243. 16 Hen. III. 
Vol. II. ? F | | deli- 
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HIS TOT E 


HAF. VIII. delivered to the complainant, and ſo remain till the queſtion 


C——_— — ——— 
HENRY 111. 


Diſtreſſes. 


between them was determined. If the lord did not appear 
upon the attachment, nor keep the day given by the eſſoin, 


- another writ went; and if that was not obeyed, then he 


was to be diſtrained by every thing he had within the county, 


and the ſheriff. was to anſwer to the king for the iſ A 


thereof*; he was allo to have his body at a certain day, 
If the lord came not at that day, the complainaiit was to 


£0 ſme die, and the beaſts and other diſtreſſes taken were 2 


to remain with him, until the lord recovered the ſervices 2 
by judgment of the king's court: in the mean time, al Y 
further diſtreſſes for the ſame ſervices were to ceaſe; 
though the lord was yet to be at liberty to ſue for them, 
in form of law. If the lord came in, and upon anſwe 
was convicted, the complainant was to recover the — 


| he had ſuſtained by the diſtreſs. 


WIILE this redreſs was provided for the tenant, the 
following was contrived for the lord, If tenants with- 
drew from their lords ſuch ſuits as they had continued to 


perform before the above period of limitation, then the 


lord of the court to which fuit was owing, was to recove 
it with damages, by the ſame ſpeedy juſtice as to the limit- 
ing of days, and the awarding of diſtreſſes, as was abot 
provided for tenants. It was enacted alſo, that lors 
+ ſhould not recover ſeifin of ſuch ſuits againft their tenant 
by default, as was the old courſe at common law *, 
Maxx proviſions had been made 1 in the former part d 
this ſtatute concerning diſtreſſes. It complains, thai 
during the late troubles, great men and others refuſing t 
abide the order of the king's courts, and the due coul 


of the law, took upon them to be their own judges in the! 


oven cauſes, and revenged themſelves of their n 


4 That 75 the proceſs was to be then the laſt diſtreſs. Vid. ant. q 
an attachment, and then another 59. and 1 I. 480. 
artachmeat * ne Pages and » Ch, | 


ENGLISH LAW. 


their pleaſure : others, again, would not be juſtified 
at is, ſubmit to the king's officers, nor ſuffer them to 
ake delivery of ſuch diſtreſſes as they had taken of their 
n authority, though without any pretence of right to 
ify them. To remedy theſe diſorders, it was now en- 
ted and enjoined, that they ſhould not be any Jonger 
dured; and further, that any perſon taking revenge; 
thout a judgment of the king's court, ſhould be punithed 
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ces 

Al a fine according to the offence *: in the fame manner 

e: a diftreſs made without authority: beſides ſuch 
J 


E 


>, amends were to be made to them who had ſuſtained 


t none ſhould diſtrain any perſon to come to his court, 
o was not within his fee, or within his hundred or. 
liwick; nor was any to take diſtreſſes out of his fee 
place where he had a bailiwick or jurifdiction : all 
ich, like the proviſions of the former act, were nothing 
re than declarations of the law as it ſtood before ; only 
his, as in the former caſe, it was ordained, that perſons 
ending againſt this act, ſhould be puniſhed in damages 


fact. Again, if any would not permit ſuch diſtreſſes 
e had taken to be delivered by the king's officers, ac- 
ding to the law and cuſtom of the realm, or would not 
er proceſs of ſummons, attachment, or execution of 
gments of the king's courts to be done according to 
he was to be puniſhed in the above-mentioned way, 
one who would not be juſtified by the law of the 


Lord Kaims is certainly miſ- tioned by the act as breaches of the 
ny when he relies upon this Jaw, and do not correſpond witly 
iſion of the Stat. Marlb. to ſhew poinding in the Scotch Law. Kaims 
it was a practice warranted by Law TraQts, 158. Erik. b. 3. 
old law to force payment of a tit. 6. ſet. 12. 

by taking, at ſhort- hand, a 7 Ch. „. 

ze from the debtor, The 2 Ch, z- 

les here meant are men- 


F 2 Tax 


damage by the diſtreſs 7. Moreover it was declared, 


fine, as above mentioned, according to the nature of 
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taking diſtreſſes, till they had fines and ranſoms paid CHAP. vr 
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CHAP. vIII. 


HENRY III. 


cluſion which might poſſibly be drawn from the forme 
_ proviſions reſpecting diſtreſſes that were wholly unlawful, 


had no ſeignory, or juriſdiction at all, or diſtrained out «if 


due to him, or for any thing which gave the lord of th 1 


by fine, as in the above caſes, if he ſuffered the diſtreſs ui 
be immediately delivered according to the courſe of law 
but ſhould be amerced only in ſuch manner as had hithert : 
been uſed, and the tenant ſhould recover his damage 


there ſeems to 19 8 been no ſuch deſign in the legiſlatur 


' neighbour did ſo to another, of his own will, and witho 


wards his tenant, he was to be proceeded againſt in anothe 
way, and only amerced heavily. It was declared, that dil 


| ſonable and improper diſtreſſes, ſhould be gy. amerca 
for the exceſſiveneſs thereof ©, 


for rent in any of his tenant's lands, though they were ol 
of his fee and ſeignory, ſeveral lords had taken upon then 


| ſelves to do the like; but it was now enacted, that no mu 
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Tux former chapters of this ſtatute inflicted puniſhmen : | 
where the diſtreſs was unlawful, or the perſon diſtraining 


his fee or juriſdiction. The following proviſion was made 
reſpecting diſtreſſes that were lawful. It directs, tha T 
where a lord diſtrained his tenants for ſervices and cuſtonli 


fee a right to diſtrain, and it was afterwards found that the 5 
ſervices were not in arrear, the lord ſhould not be puniſh 


againſt him*. The general conſtruction of this chapt: 
has been, that an action of treſpaſs was hereby taken awa 
in ſuch caſes*®; though, from the bare words of the: 
but merely to exempt diſtreſſes of this kind from any con 
Ir was declared and enacted, that no one ſhould drive 
diſtreſs out of the county where it was taken; and if on 
any lawful right, he was to be puniſhed by fine, as for a 


offence contra pacem. Nevertheleſs, if a lord did ſo ti 


treſſes ſhould be reaſonable; and that thoſe who took unte 


As the king had, by his prerogative, a right to diſtri 


> Ch, 3. 8 2 Inſt. 166. © Ch. 4 Fa 


5 pots for any cauſe whatſoever, take a diſtreſs out of his 
hee, or in the king's highway, or in the common ftreet, 

* W:ccpt only the king, or his officers e a ſpecial autho- 

8 ity for ſo doing ©. 

= Taz only remedy in caſe of diſtreſs was a writ of re- 

lerin, the manner of proceeding in which is {till freſh in 


W-nlcvin could bring relief to the owner of the goods or 
Wealts ; and this delay was greatly increafed when the diſ- 


rits; for the ſheriff could not, in general, act within 
ch franchiſe i in perſon, but was to make a warrant to the 
W:i!if thereof, ordering him to make deliverancs*. To 
emedy ſuch inconveniencies as might ariſe from theſe ex- 
lufive juriſdictions, it was provided by another chapter of 
BW ſtatute, that where the beaſts of any man were taken; 
nd wrongfully with-held, the ſheriff, upon complaint made 
> him, might deliver them without any impediment or 
adiction of the taker, if they were taken out of a liber- 
y ; and if taken zwithin one, and the bailiff thereof refuſed 


elf make a deliverance of them 3. Thus was the ſheriff con- 
er by parole or by precept, either in or out of the county 


very great improvement in the proceeding by replevin. 
ANorHER abuſe of the ſummary proceſs by diſtreſs, was 
ndeavoured to be removed by chap. 22. of this ſtatute +, 
hich ordains, that none ſhould diſtrain his freeholders to 
nſwer for their freeholds, nor for any thing touching their 
recholds, without the king's writ ; nor ſhould any cauſe 
bis e to ſwear againſt their wills; becauſe, ſays 
he act, no man has any authority to do that, but by the 


1 8 \ "= 
1 «Ch, 1 5. | | | ſheriff in this particular, 
my * Vid. ant. 46. CC 21. 
f „ Vin | 
Vid. ant. 48. in what manner * Vid. ant. 48. 


krafton Rages the aythority of td f Ch. 23. 


De reader's memory ©. Some time was required before a 


es was impounded within a liberty that had return of 


odeliver them, then the ſheriff; upon their default, might him 
irmed in his * power to make replevin without a writ; and, ei- 


ourt, he might now command his bailiff to deliver the diſtreſs: 
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CHAP. + i 


king's command. It ſhould ſeem, that, before this, lord | 
HENRY. 1 would by diſtreſs compel their tenants to diſcover theirf 15 
title-d-eds, and ſhew by what ſervices they held, and ſo lay | : 
them open to litigations and conteſt : a proceeding mor. 5 
harſh and unpopular than even. that by guo warranto ot 
gro jure, which was calculated to attain the ſame object 
and was, unfortunately, juſtified by Jaw b. The ſwearing 
here is ſoppoſed to mean the diſcharge of their duty in the 
court baron and hundred court, Where the freeholders were 
ſectatores and judges, and were ſometimes forced, by y opprel- 
five diſtreites, to give their verdict on oath between pug and 


party, according to the pleaſure of the lord i. 


Tux remaining part of this ſtatute rejates to the generl 
adminiſtration of juſtice, either Civil or criminal. We 
ſhall firſt conſider what concerns the former. Of this 
the firſt is the chapter upon beaupleader, It ſeems, that 
þailifts and judges of inferior courts had followed the ex- 
ample, ſet by kings of England, of felling juſtice, and uſcd 

to take fines of ſuitors for a fair or perhaps favourable 
hearing of their cauſe; which fair hearing was called pul: 
ehre Placitare, or beaupleader. It was ordained, that 
neither in the itinera of the juſtices, nor in the counties, 
hundreds, nor courts baron, ſhould any fines be taken pro 
. pulchrt df itand, nec per fic quid non occaſee onentur x. T hat 
this is the meaning of beaupleader, and not that it was a 
fine for amending a wrong plea *, ſeems probable from a pal 

ige in the latutum Ialliæ, and from the manner in f. 

which the author of Fleta ſpeaks of this fine : : Nit 
s he, dantinus vel ejus ſeneſcallus itſos OCCASIONARH I 
argen, et redarguende, denec finem fecerint pro pulchr, 
placitands!, Ihe ſtatute lays, [icecomes vert, in veredit: 
tis, of recogn: 'tionibus admittendis, non querat OCCASIONE a, 
V, ſus praſentantes, nec capiat 5 eis fines per fic gudd ml BY 
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1 occASICONEN TUR ; which, at leaſt, has no reference to CHAP. VIII. 
9 Mg = FE 8 7 21 ' 8 eli ow — nmmmnnnned 
WY picading. Upon this ſtatute a writ was framed to relieve Fry III. 
Whoſe who were diſtrained for any fines of this kind ?. 5 
Is furtherance of proceedings in court, it was provided, 


e 

or 2 that charters of exemption and liberties, granting that cer- 
t, . tain perſons ſhould not be impannelled in afſiſes, juries, 
gor recognitions, ſhould not operate as an impediment to 
he juſtice; but that, where right could not be done without 


2 them, as in the great aſſiſe, in perambulations, and in char- 


re 

ef. 5 ters and deeds of covenant where they were witneſſes, and 

nd ß in the like caſes, they ſhould ſubmit to be (worn; ſavings . 
ME however, their franchiſe in all other caſcs e. 

u Wren a court baron had given a falſe judgment, it- 

Ve ſeems, the regular order of appeal was to the court baron 

is AY of the lord next above, and ſo upwards to the chief lords; 

hat but if the next immediate meſne lord had no court, the 


judgment could not be redreſſed in the court of the next 
W tuperior, for want of privity, and recourſe was to be had 
to the bench, or the juſtices in eyre v. This ſeries of appeal 
occaſioned great delay and expence: to prevent which it 
was provided, that none, except the king only, ſhould hold 
plea of falſe judgment given in the court of his tenants ; 
pu for ſuch pleas, fays the ſtatute, ſpecraliter ſpectant ad coro— 
bat BY m ot dignitatem domini regis . Falſe judgments were 
s 1 thenceforward to be heard in the common-pleas and the 
al. eyre. A great inducement to the king for depriving in- 
in kerior courts of this ſubject of juriſdiction, and bringing it 
un mmediately into his own court, was, that the fines to be 
im poicd for falſe judgments were thereby brought under the 
n immediate cogniſance and direction of the king's juſtices. 

416 TE power of amercing for defaults was exerciſed by 
ne perſons authorized to make judicial enquiry; and this 
n wer was exerciſed in a manner not wholly ſatisfactory, 


0 tat. Wall. 12 Ed. 5 P 2 Inſt. 138. 
. Flet, 147. . 9 Ch. 20. 
Ch. . | 
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CHAP. VIII. An act, to the following effect, was therefore made to re. 


Writ of entry 
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dreſs this: It was ordained, that no eſcheator, or enquirer 
| (which is ſaid to ſignify ſheriff s, coroners ſuper viſum cor- 
Poris, and all thoſe who received power to enquire in fpe- 
cial caſes)", or juſtice aſſigned ſpecially to take certain 
aſſiſes, or to hear and determine certain complaints, ſhould 
any longer have authority to amerce for default on the 
common ſummons ; ; and, in ſhort, none but the capitales 
Juftitiari in itineribus ſuiss. 

AMoXG the alterations made for the improvement of 
Judicial proceedings, that which concerned the writ of entry 
was of great importance. We have ſeen, that this new 
remedy was confined to certain degrees, which gave a de- 
nomination to the different writs, ſome of which were 
thence ſaid to be in the per, and others in the per and cult, 
This was a check upon the application of the writ of 
entry, which, in other reſpects, was of a general import, 
and capable of being further extended. With a view to 
this, it was ordained, that if thoſe alienations upon which 
a writ of entry uſed to be had, were ſo many degrees re. 
moved, às not to be properly within it, the complainant 
ſhould have a writ to recover his ſeiſin, without mention 
of the degrees, into whatſoever hands the land ſhould have 
come by ſuch alienation: and this, ſays the ſtatute, ſhal 
be per brevia originalia per concilium domini regis provi- 
de nda u. 3 purſuance of this permiſſion, a new writ was 
formed, called a writ of entry in the pofe, becauſe, in- 
ſtead of ſpecifying the particular ſteps by which the aliens- 
| tion had happened, it ſaid generally, that feſt ſuch aliens. 
tion, &c. This new writ, from its indefinite nature, wa 
applicable to alwoſt every poſſible caſe of ouſter of free- 
hold, and tended to make the writ of f-entry a ſtil mort 
general pos | 


. 36. t Vid, ant, vol. 2 121. 393. 
: er. 1 Ch. 29. 
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EZ THtRE were two defects in the law, as ſome thought, CHAP. VIII. 
becting th f abbots, priors, and other reli- — 

rer . eſpecting the property of abbots, priors, and other reli- 

- 4 ious perſons and ſocieties, which it was now endeavoured 

be- o remove: firſt, if the goods of a monaſtery were taken 

ain L way in the time of a predeceſſor, it was an opinion, that, 

uld ter his death, the ſucceſſor had no remedy for the treſ- 


: "mY the other defect was, that, if in the time of a va- 
Fancy, when there was no abbot or prior, (or whoever 
ight be the head) any intruſion were made, the ſucceſſor 
ad no remedy to recover the land with damages, tho” the 
Predeceſſor died ſeiſed Werbe both theſe were now re- 
jedied®,- 

SEVERAL proviſions were made for improving the pro- 
els of law. By one act it was provided, that if bailiffs, 
ho ought to account with their lords, withdrew them- 


of elves, and had no lands or tenements by which they might 
ort, e diſtrained, they ſhould be attached by their bodies, ſo as 
to he ſheriff might cauſe them to come to render an account *. 


Thus was a present againſt the perſon framed upon this ſtatute, 

beginning with Monſtravit nobis A. quad cum B. ballivus 
urs, &c, Y of which, and the action of account, more 
vill be ſaid in the next reign. While this care was taken 


of the lord was again conſulted by another proviſion, that 
trained ſinners] from making waſte. It is the opinion 
of fome *, tho” not, as it ſhould ſeem, well founded a, that 
there was no remedy at common law for waſte, except 
gainſt a tenant by courteſy, in dower, and a, guardian. 
I heſe being, ſay they, eſtates created by operation of law, 
the law likewiſe provided that they ſhould not be abuſed ; 
but ſuch intereſts as were conferred by agreement between 


* Ch. 28. 2 Inſt, 151. 2 Inſt. 299 
z. #* Ch. 23. | 2 Vid. ant, vol. I. 386. 
! Fleta. EE 


Eng . parties 


or ſecuring the regular accounting of bailiffs, the intereſt 


man and man, were left wholly to the terms of ſuch agree- 
ments; and if there was no proviſion made therein by the 
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of which there appears no mention in Glanville nor Bracton 


: judgment of the law. I a cuſtody was demanded again 


not make waſte, or exile of woods, houſes, or men, ng 
of any thing belonging to their farm, unleſs they had 
_ ſpecial licence or covenant for ſo doing; and if they did 
and were convicted thercof, they ſhould refund full damage 


of ward, The proceſs in this, as in moſt other perſon! 


of the ward was, probably, of more value than all th 


fame procels ſhould be repeated twice or thrice, within th 
next 11x months, and be read openly in the county court; 


in 2 Inſt. and is numbered as the laſt and moſt compulſory of the i 
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parties themſelves, the law would make none for them. 
But the common law was otherwiſe ; and it was now enac.ai 
ed, in confirmation thereof, that farmers (which ſignified x | 
well thoſe for life as for years), during their terms, ſhouli E 


and be heavily punithed by amercement Þ. 


Tux other parliamentary regulations about proceſs wer: 
as follow: Chap. 7. ſpeaks of the common writ de cuſtodii 


It thould ſeem, however, that this meant the writ of right 


actions, was ſummons, 8 and diſtreſs. This ws 
thought not ſufficiently compulſory, where the poſſeſſia 


lands and goods which were taken by the diftreſs. A nen 
courſe was therefore deviſed; and it was enacted, that i 
the deforccors came not at the © great diſtreſs, then ch 


and that proclamation ſhould be made for him to appear u 
a day limited; and if he came not at the end of half a yea 
according to the proclamation, he was to loſe the ſeiſin 0 
the ward, as a rebel, and one who would not abide ti! 


one who held it by reaſon of ward, the proceſs ordainel 
by this ſtatute was not to lie; but that proceeding was fol 
to the courſe of the common law *, 


d Ch. 23. This latter clauſe, about tions it has only twenty- nine. 
waſte, is made a ſeparate chapter © By the great diſtreſs is meant! 


tzenty-fourth chapter; which makes _ proceſſes of d:/[-19gas, 


this ſtatute contain thirty chapters in © Ch, 7. 
at author; to n t common edt- 
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em, 
ac. Ing way: Not ſatisfied with the ſpecial exception already & 
d 7 ds from the dies communes, in favour of proceſs in dower 


nde nibil e, the parliament now declared in a general way, 
. What dentur quatuor dies per annum ad minus, and more if 
WE nveniently could be, ſo that they ſhould have five or fix 
WW: the year at leaſt . In aſſiſes lti mæ preſentations, and 
its of guare impedit, of churches vacant, days were to be 
riven from fifteen to fifteen days, or from three weeks to 
ree weeks, as the place happened to be near or remote ; 
ad in a guare impedit, if the diſturber appeared not at the 
Writ day of ſummons, nor caſt an eſſoin, he was to be at- 
ched; and if he did not appear to that, he was to be diſ- 
ained by the great diſtreſs. If he ſtill made default, a 
vrit was to go to the biſhop of the place to prevent the 
ple. This fhortening of the proceſs in quare impedit, 
as only confirming a practice s eſtabliſhed (tho' as Bratton 
ys without ſanction of the law) by the courts upon their 
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achment, that the ſecond attachment ihouid be per meliores 
legios, and then ſhould follow immediately the laſt diſtreſs h: 
regulation which put the firſt check upon the ſolennitas 
ttachtamentorum i and the four proceſſes of diſtringas. 
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Ix order to ſave ſome of the grievous delay occaſioned 
y effoins, it was enacted, that after any one had put him- 
it upon an inqueſt, no party ſhould have more than one 
floin, and one default k. As no inqueſt could be taken by 
efault in a real action, this proviſion has been held to re- 
te to perſonal actions only. Again, no one was to be 
bliged to ſwear, as had been the practice, to warrant 
e truth of an eſſoin n: tho? the ſtatute ſpeaks ge- 
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e Vid. ant. 60, e _ vol. I. 35 5, 355. 
! Under the former 1 W 

turns were about five in a year. i Vid. = vol. I. 432, 433. 
he common returns in the ſtatute «Ch. 13. 

| dies communes are not more than 1 3, Inſt; 126, 
in a year. m Ch. 19. 
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wn authority. It was further enacted, in all caſes of at- 
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Tas proceſs in ſeveral actions was altered in the follow- CH AP. vin. 


R Y . 111. 
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CHAP. VII. nerally of eſſoins, this proviſion has been held to apply only 
— 4771 to the common eſſoin de malo deniendi, ſo that the practice 
of ſwearing the warrant of other eſſoins ſtill continued”, 
Warrantors in pleas of land were exempted from a fine for 
non-appearance at the ſummons of juſtices in eyre, but 
were to be further warned to appear . : 
THE laſt proviſion on the ſubject of proceſs was to give 
effect to a regulation made by the ſtatute of Merton about 
re-diſſeiſins. It had been directed by that act v, that a per. 
fon guilty of re- diſſeiſin ſhould be committed to priſon 
till he was delivered by the king, vel aligue alto modo. Un- 
der theſe loſt words, ſuch perſons uſed to be delivered by 
the common writ de homine replegiands g. To prevent this 
in future, it was now ordained, that they ſhould not be de. 
livered /ine ſpecial præœcepto domini regis, and that they 
ſhould alſo make Hung with the king for the treſpaſs. If the 
ſheriff delivered them any otherwiſe, he was to be grie- 
vouſly amerccd ; and the perſon ſo delivered was to mak? 
nne for the trefpais*. Thus far of the proviſions of this 
ſtatute relating to civil matters. | 


SOME few alterations Were made in our criminal Jaw by 
this ſtatute. The ſplendid appearance of the ſheriff“ 
tourn was wholly diminiſhed by a law, which ordained that 
archbiſhops, biſhope, abbots, priors, earls, barons, or any 
religious man or woman, ſhould not be obliged to attend 
there, unleſs they had ſome ſpecial buſineſs; but the toum 
in other reſpects was to be held as formerly, in the time d 
HAaugna Charta, and of the reigns of king Richard and 
king John. Thoſe who had tenements in different hun- 
dreds were not to be obliged to attend the tourn, ex: 
cept only in the diſtrict where they were molt converſant 
The attendance before the ſheriffs and coroners was vit- 
tually diſpenſed with in another inſtance. It was declared 
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A years of age came not before the ſheriffs and coroners to 
Wnake inquiry of robberies, burnings, and other things ap- 
W.crtaining to the king's crown, provided there were ſuffi- 
W.:-nt others of the townſhips to make inquifition. How- 
WE vcr, it was ſtill required, that in inquiſitions for the death 
e ea man, all perſons twelve years old ſhould appear, 
ess they had a reaſonable excuſe for their abſence *. 

A PROVISION was made on the ſubject of murder, 
hich has created ſome diſſiculty among modern lawyers. 


urdrum, ſays the ſtatute, de cætero non adjudicetur coram 
uſtifiarits, ubi infortunium tantummodo adjudicatum eft ; 
d locum habeat murdrum in interfeftis per feloniam, 
t non aliter u. The fine called murder, which has been fo 
fften mentioned, tho' by the general law only due upon a 
:cret felonious killing, yet, as appears from Bracton * was 
dy the particular cuſtom of ſome places exacted in other 
Faſes of homicide, and even in ſuch as were not felonious. 
he object of this ſtatute, therefore, was to abrogate ſuch 
uſtoms, and reduce the whole Jaw of the realm to an uni- 
ormity. This is very different from the opinion of thoſe 
ho imagined the murder here ſpoken of to ſignify the fact 
df killing; and that the ſtatute ordained, that killing per 
ortunium ſhould not be deemed felonious, or murder. 
TRE other regulation concerning matters of crime was 
is: that where a clerk was arreſted for an offence, and 
vas afterwards by the king's command let to bail, or reple- 
ied, with a condition, that they to whom he was let to 
ail, ſhould have him before the juſtices ; ſuch ſureties and 
uch bail, if they had his body before the juſtices, were not 
o be amerced, tho? he refuſed to anſwer, and claimed his 
rivilege of clergy? : a proviſion which feems dictated by 


Ch. 24. Vid. ant. vol. I. 263. * Vid. ant. 22. 
. Ch. 27. 


ſuch 
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ES it the juſtices in eyre, in their circuits, ſhould not, in CHAP. VIII, 
Nuture, amerce townſhips, becaule all ſuch as were twelve HENRY III. 
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HENRY Ll. 


| ſubſtance was frequently repeated in the following reigns, 


of before the juſtices in eyre in their circuits, and befor 


ram juſtitiarits in banco, and before the juſtices itinerant; 


_ provincial ; but thofe in the latter, legatine. Of the canon 


down to our times. Theſe form a kind of national canon 


reigns of Henry II. and John. From the parliamentary 


ſome ſimilitude to aci made by the legiſlature of the king: 
dom. The ſubjecting the church and clergy to ſuch ai 
authority ſeemed reaſonable, conſiſtent, and ſafe. Among 


HIST ORY O F THE 


ſuch plain and obvious juſtice, that one may Wonder hoy 
it ever ſhould be thought neceſlary to be ſecured by {ta- 
tute. ET JJ 
THESE were the alterations and confirmations of the 
common law made by the ſtatute of Marlbridge, 51 
Hen. III. to which may be added a chapter, whoſe 


This required, that Magna Charta ſhould be obſerved in 
all its articles, as well thoſe relating to the king, as to 
others ; and it was directed, that this ſhould be enquired 


ſheriffs in their counties. Writs were to be granted grati 
againſt ſuch as offended therein, returnable coram rege, co. 


the like of the Charter of the Foreſt : all offenden 
of this kind were to be grievoully puniſhed t. 
In the mean time the legiſlature of the national clerg 
were employed in framing regulations, that were confider- 
ed as binding to a certain degree, like thoſe of the parlis 
ment. Several ſynods were holden Suring this reign ; ſome 
by archbiſhops, and ſome by the pope's legates. The 
former were provincial, the latter national councils; 
the conſtitutions made in the former are accordingly called 


and conſtitutions made in theſe aſſemblies, many have come 


law); and as ſuch, were better received than the pontifica 
law, which had been introduced into the kingdom in the 


appearances of thoſe aſſemblies, their laws carried in them 


c Ch. 5. 


ENGLISH LAW. 


legatine conſtitutions of this reign, the moſt diſtin- 
ſhed are thoſe of Cardinal Otto, made in a council held 
1220; and thoſe of Cardinal Ottoboni, in one held in 


10W 


? | DO: | | 
HESE conſtitutions, whether provincial or legatine, 
principally taken up in ſuch matters as peculiarly be- 
ved to the conſideration of a nat! | al aſſembly of the 


4 ey. The life and converſation of churchmen ; the due 

In 5 8 . © + . g 
iniſtration of ſpiritual things; whatever related to reli- 

s to mo a 

od n or to manners ; ſuch are the objects upon which theſe 


rical ordinances are moſtly employed. But among theſe 
[ly and ſober regulations, there are certain conſtitutions 
a famous prelate that breathe nothing but the ſpirit of 
rical ambition. Theſe are the conſtitutions of Boniface 
hbiſhop of Canterbury. This determined ſucceſſor of 
ket had ſet on foot all the claims ſo ſteadily urged by 
t famous martyr in the cauſe of the church; and re- 
ed, by a legiſlative act of the convocation, at once to 


. 
. abliſh them for law, at leaſt as far as they could be eſta- 
(ou ed by the ſanction of an eccleſiaſtical ſynod. 


By the authority of a convocation held A. D. 1261, 
ordained, that if any archbiſhop, biſhop, or other in- 
or prelate, ſhould be called by the king's letters before a 
lar judicature, to anſwer reſpecting matters that were 
pwn to concern merely their office and court eccleſiaſtical ; 


ant churches ; whether they inſtituted, or did not in- 
ute rectors; whether they had paſſed excommunication 
interdiction; whether they had conſecrated churches, 
brated orders, taken cogniſance of cauſes purely ſpiri- 
as tythes, oblations, bounds of pariſhes, and the like 
hich, ſays the conſtitution, cannot concern the ſecular 
monz rt); whether they had taken cogniſance of fins, or 
efles, as perjury, fidei laſio, or breach of faith, ſacrilege, 
lation or perturbation of eccleliaitical liberty, (particu- 
| 4 larly 


whether they had admitted, or not admitted clerks to 
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- ed 
HENRY III. 


HIS TORY OF TH E 


larly as ſuch violators and cortuchadies were e ſubjected to ex: 


ture upon any of the before-mentioned points, it was or. 


dained by the authority of this clerical council, that thy 


ſhould not appear : for theſe were all pronounced by the 
ſame authority to be ſpiritual matters ; and further, th 


no power was given to laymen to judge God's anointei 
(as laymen, inſtead of an authority to command, wer 
under a neceſſity to obey the church, and churchmen?; 


and they were directed, either to go, or to write to th 


king, to inform him that they could not, but at the hazardd 


their order, obey ſuch mandate. 


Hx further ordained, that if the king's 8 ended 


ſummons ſhould ſpeak, not of tythes but, of right of ad 


vowſon ; not of breach of faith, or perjury, but of chattels 


not of ſacrilege or diſturbance of eccleſiaſtical libertie 
but of treſpaſs of ſome of his ſubjects ; then the prelats 
_ were to make anſwer, that they neither had, nor pretendel 
to have cogniſance of rights of advowſon ; nor of chattel 


nor of things that belanged to the king's courts ; but on 
of tythes, and other things merely ſpiritual, appertainin 


to their office and juriſdiction, and to the fafety of ſoul 


and they were to pray him, that he would not prohuil 


u A. D. 1253. When Boniface non law: Laicis ſuper ccelfi 
and the other biſhops, ſolemnly in eccle/iafticrs perſonis nulla fit attrib 
Weſtminſter-hall pronounced ex- facultas, quos objequendi manet nec 
communication againſt the infringers tas, non imperandi autoritas. Dei 
of that ſtatute, Vid. ant. vol. I. 258. lib. x, tit. 10. . 

* This is the language of the ca. 5 
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communication by the confirmation ſolemnly paſſed ff 5 
Magna Charta n); or whether they took cogniſance i 
actions perſonal concerning contracts, or quaſi-contraci, 
treſpaſſes, or quaſi-treſpaſſes, either between clerks, or be. 3 
' tween clerks complainants, and laymen defendants ; i 
any archbiſhop, biſhop, or other prelate were calle 
upon by the king's letters to anſwer before a ſecular judica 


e 


Xt” ee 


ENGLISH LAW. 


EX. 
tate their claim of juriſdiction, | 
> f Tk manner in which the council directs the biſhops 


= o act in ſupport of this juriſdiction, is very worthy of 


be. Notice. It directs that the biſhop who was immediately 
; 1 E; affected by the king's interpoſition, ſhould admoniſh him 
WS deſiſt. If he did not deſiſt upon this repreſentation, 


= hen the archbiſhop was to wait on the king, or, in his 
bſence, the biſhop of London, as dean of the biſhops, 


the ling with him two or three more biſhops ; and if, after 
the is, the mandate was enforced, the ſheriffs and officers 


ho made the attachment” or diſtreſs were to be excom- 
unicated, and their lands laid under an interdict: if 


Wrived; if not beneficed, they were not to be admitted to 
ny benefice for five years. Canonical puniſhments were 
Iſo inflicted on thoſe who adviſed, dictated, or penned 
Wc writs. If the king did not, upon this, revoke ſuch 
Wroceis, the biſhop immediately affected was to put un- 


„ interdier all the vills and caſtles of the king with- 
ak his dioceſe ; if he ſtill perſiſted, the other biſhops, as 


a common cauſe, were to do the ſame. If the proceſs 


ende nd biſhops were to put their whole dioceſes under an in- 
*. erdict. | 

0 Suck was the proceſs deviſed by this council of church- 
ann en againſt the king, if he preſumed to encroach an their 


lerical privileges by the forms of law?: but the pope, 
ohio ſaw reaſons for changing his policy with reſpect to 
Je church and churchmen in this country, and began to 
ntertain ſome jealouſy of their independence, readily con- 
nted, on the application of the king , to annul the whole 
Deaf theſe provincial conſtitutions. 


vid. Lyndw. Provinc. ad finem. 2 Hum. vol. II. 192. 
unſon's Canons. Spelm. Conc. | 
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Y heir eocecdings. in ſuch caſes. To this extent did they CHAP. VIII. 
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7 


The king and 
goverument. 


C HAP. VI. Ps canons, however, ls a variance between te 
— — 5 5 
HENKY III. te mporal and eccleſiaſtical power. In the year 1267, which 


far put a reſtraint upon the royal power. The king hal 


1s 1 ORY OF THE 


was the 51ſt of this king, the archbiſhop Boniface and ti: 
reſt of the clergy made a formal complaint to parlament : 
and exhibited many articles as grievances, called articy; 
cleri. What the contents of theſe articles were we ar 
ignorant, except ſo far as can be collected from the mut. 
lated remains of ſome of the anſwers given by the par. 
lament. From theſe, and from the tenor of the before. 
mentioned canons, it may be conjectured what was thei 
principal aim. bh 
SUCH was the {kate of the aw, whether common 0 
eccleſiaſtical, at the cloſe of this reign, 


ry 
— —— 


Fan was not in this king, or in his miniſters 
any remarkable attention to the cultivation of our law. 
They were all too much employed in concerting ſcheme 
of defence againſt the rebellion and intrigues of the potent 
barons. Hom, notwithſtanding this neglect, and ti: 
convulſions attendant on civil ods. the events of thi 
reign had a very great eftect in promoting tae 1 
ment of our laws. 

HITHER TO our kings had been kept under no rules d 
government, but had exerciſed a prerogative above lay, 
except ſuch as the neceſſity of the time, and their own di 
cretion, preſcribed them. The eftabliſhment of the Great 
Charter, as it defined certain points of ſupreme authority 
and aſcertained ſome valuable privileges of the ſubject, 6 


now certain bounds limited to him, which he could not 
tranſgreſs without the invaſion. being e and the 
nation taking immediate alarm. 

Nor was the diſpoſition which Henry ſo frequent 
ſhewed to break through this new reſtraint without ſont 
good effect. It occaſioned reſiſtance in the barons, whicl 
ended in repeated and more ſolemn confirmations of th 
2 declaration of the 8 rights. In the mean tim: 


2 2 Inſt. 599. | F 


ENGLISH LAW. | 83 
ny jealouſies of the people, long engaged on chis one ob- CH AP. viii. 
hich 2 ct, wrought wonderfully on their minds: the violence ENT III. 
tn which the obſervance of this law was demanded, | 
ny _ ight inſpire an habitual regard for laws in general. | | 
wh WT king felt very uneaſy under the reſtrictions im- 
ea by Magna Charta ; and, not forgetting the arbitrary 
anner in which his predeceſſors had ordained, ſuſpended, 
qualified laws, he uſed frequent pretences to avoid a 
mpliance with it. In the writs, at one time, directed 
the ſheriffs to enjoin an univerſal obſervance of the 
arter, he cauſed a remarkable clauſe to be inſerted ; 
mely, that thoſe who did not pay the fifteenth granted at 
time of the late confirmation, ſhould not, for the fu- | 
„, be entitled to the benefit of the liberties thereby con- 
ned. | 
He carried his power of diſpenſing much farther: he is 
d to be the firſt of our kings who employed the clauſe of 
2 obſtante in his patents and grants. Henry, when re- 
Wnſtrated with upon this innovation, alledged the ex- 
ple of the pope, and claimed an equal right. Thus 
re the uſurpations of the pontiff, againſt which our 
gs had heretofore made the moſt determined ſtand, be- 
me precedents for their own invaſions of the national 
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HERE are ſome few inſtances in which Henry took a 
ſonal part, in enforcing the execution of the laws. 
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SF n= ww — 4 * o _ * 


rity hen a jury in Hampſhire had acquitted ſome felons, 
t b trary to plain evidence; and it was afterwards known 
hahe they themſelves had been in the confederacy with the 
| not 


nders ; he, in a rage, committed them all to priſon, and 
lered another jury. to be impannelled?. Henry ſtood 
th himſelf in parliament as the proſecutor of Henry de 
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nt WS), chief juſtice of England, when ſome charges gf | 
= ¶ practice were exhibited againſt him ©. 80 | 
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Win M. Paris, 509. Hume, vol. II. 228. parl. Hiſt. vol. I. 51. 
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CHAP. VIIL. 


HENRY 111, 


Statutes. 


and flood a fiege of the caſtle againſt the king Ss force 


Fials, which have delivered them down to us as acts 


five inſtances e, quotes no ſtatutes but thoſe which are not 


only two of thoſe few we _ are to be found upd 


reſt are not on record, but only preſerved in books an 
memorials. Such are the ſtatutes of Merton and an, 
Fridge. This deſtruction of ancient documents has gihe 
occaſion to the following poſition, that notwithſtanding ti 


| in time of memory, that is, ſince the firſt of Richard! 


HISTORY OF THE 


TRE adminiſtration of juſtice was ſometimes interrupte| 
by the violence of the times, It is related, that in 122, 
Fowkes de Breauté, when thirty-hve verdicts of difſeiſy 
had paſſed againſt him, came into court with an arme 
force, ſeized the judge, and impriſoned him in Bedfary 
caſtle. This offender was afterwards bamſhed 4; but 
tho' his life was ſpared, his brothers and other noblema 
to the number of twenty-four, who aſſiſted in this outrag 


were all hanged. 
Tux ſources of information begin at - this period to 


more authentic. We have, in this reign, ſome {atutz 
enacted by the legiſlature, beſides the Charter of Liberti 
and the Charter of the Foreſt. Theſe ſtatutes are eithe 
to be found on the rolls in the Tower, or in ſome memo 


parliament, and therefore we are not at liberty to diſpu 
the genuineneſs of them. Many parliaments were hold 
in this long reign, and it is thence inferred, that many: 
muſt of courſe have paſſed, which have not reached o 
times; tho” it is remarkable, that Bracton, except in four 


extant. So deſtructive has the hand of Time been, t 


record. . | 
Treg only ſtatutes of this reign to * found on the fu 
tute-roll, are Magna Charta and Charta de Foreſld. Ti 


record itſelf be not extant, yet general ſtatutes made wit 


* M. Paris, 221, 224. Wilk. Sax, Leg. 382. e Vid, ant. vol. I, 44% 
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; > not loſe the Gree of flatutes, if any authentic me- CHAP. VIII. 


Iptal 8 8 
225 orials of their being ſuch are to be found in books, ſe- HENNT III. 
ein ded with a 3 received tradition atteſting and ap- 


oving the ſame f. In conformity, perhaps, with this fa- 
: Wurablc preſumption, it has become a rule, that courts are 
take notice of general acts of parliament, without plead- 
> them. ; for ſuch ſtatutes are never to be put on the iſſue 
nul tiel record, but are to be tried by the court ; and, 
there be any difficulty or uncertainty, the judges are to 
ake uſe of ancient copies, tranſcripts, books, pleadings, 
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any other memorials to inform themſelves. 
tut: ux ſtatutes of this reign which are now in being, are 
ertis be found in the common editions of the ſtatutes. The 
eite tutes from Magna Charta down to the end of Edward II. 
em cluding alſo ſome, which, becauſe their period is not aſcer; 
Cts 6 ned, are termed incerti temporis, are ſometimes, called 
put voter a flatuta; thoſe from the beginning of the reigu 
zolde Edward III. being contradiſtinguiſhed dy the appellation 
y 20 the nova ſtatuta. 
ed 0 


ed ug AroxG the remains of legiſlation during this reign, are 
ours be reckoned the legatine and provincial conſtitutions, 
ich contributed to lay a foundation for a national canon 
It is to the collections of antiquaries and canoniſts, 
d not to any authentic depoſitory, that we muſt reſort for 
ſight of theſe productions of our clerical legiſlature, 
15 are to be found in Spelman's Councils, and at the 
d of Lyndwode's Provinciale; not to mention that they 
5 ue likewiſc arranged and commented amongſt e in that 
ry work *, | 
Tree are alſo ſome records of pleadings and proceed- 
gs during this reign. Beſides theſe, there are ſome very 
notes of adjudged cafes to be found in Fitzherbert's 
ridgement. Theſe are mentioned not ſo much for their 
portance, as on account of their great antiquity; being 
firſt of that kind of memorials. which, in after- times, 


Hale's . 16. vow ant, vol, I. 215, * See alſo Johnſon's Canons. 
G: > wn became 
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Bracton. 
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- and from fol. 
of the firſt book, fol. 8. de rerum 
diviſſone. 


HISTORY OF THE 


CHAP. VIII. hecame ſo numerous, and furniſhed the beſt materials u 
3 explaining the grounds, reaſon, and progreſs of our Jays, 

Tx great ornament of this reign is the treatiſe of Henn 
Bracton De Legibus et Conſuetudinibus Angliæ, whid 
Bracton's book, compared wii 

that of Glanville, is a voluminous work. The latter i 
little more than a ſketch, as far as the plan of it goes 

and that is confined to proceedings in the king's court; bu 
the former is a finiſhed and ſyſtematic performance, giving 
2 complete view of the law, in all its titles, as it ſtood x 
It is divided into hve books, 5 Ant 
theſe into tracts and chapters Se 


has been ſo often quoted. 


the time it was written. 


£ Becauſe the form, i in which this 
work is printea, does not much con- 


tribute towards exhibiting to a cur- 


ſory inſpeRor the plan and deſign 
of the whole, it may be convenient 
to give a proſpectus of the work. as 
ſhortly and clearly as poſhble, This 
I ſhall do by referring to the pages, 


as a more ready clue than the tracts 


and chapters. | 
Of rhe firſt hook, the firſt four 


folios relate to the law in general, 


and ſhould more properly be enti- 
tled, de legibus et conſuctudinibus An- 
gliæ. From fol. 4. b. to fol. 7. might 
be entitled, de per/onarum diviſion z 
7. b. down to the end 


From thence to fol. 98, 
may go under the general title, de 
acguirendo rerum dominis, as in the 


printed copy; with, however, the 


following ſubdiviſions : from folio 
11 to 60, de donat ione, with its ap- 
pendages and conſequences; as live- 


ry of ſeiſin, and the like; then, 


gaining title by preſcription, fol. 52; 
of incorporeal things, fol. 52. b, 

of liberties and franchiſes, 5 5. b.; 
of confirmations, 58; in fol. 6c, de 
teſtamentis; and fol. 62. b. de ſucecſ- 
front, with its conſequences ; as ſup. 
poſititious children, 6g ; of parti. 
tion, 71. b.; of homage, 77. b.; 


relief, 84; cuſtody of heirs, 86; 
marriage, 88. b.; dower, qz ; with 
n hich the ſecond book, de acquiren- 


rerum deminio, concludes, 


The third book, from fol. 98.h 
to fol. 104, may be eutitled, asity 
in the printed copy, de amo 
from 104. b. to 112, is upon cou 
and different appointments of juſi 
ſtices; then, again, from 1121 
11s, upon actions; from thence t 
fol. 159, the end of this book, 
properly entitled de coron. But the 
ſeveral ſubdiviſions thereof ſhould 
as foll.w : fol. r15, b. of the iterd 
the juſtices and capitula coronæ; fil 
118, of læſe-majeſty; 120. b. 
homicide; 122, of the office 
coroner 1 12 5, ſuit and outlawn; 
131, reverſing outlawry ; 134 
murder ; 135. b. abjuration; 14 
proceeding on appeal of homicide; 
141. b. of the due]; 143, of it 
dictments; 144, of appeals depai 
et plagis; 144. b. de plagis et mai 
mio; 145, de pace et imprifonament 
146, of robbery; 147, rape; 15 

felo de ſe; 150. b. of theft; 151 
of provors; 155, b. of diſtreſs a 
replevin, which concludes the thin 
book. 

Having thus finiſhed his diſcoual 
upon criminal ſuits, he begins tv 
fourth book, which is to treat of d 
vil actions. This goes from fol. 15 
b. to 327. b. and may be divided i 
four leſſer parts. Thus, from ſd 
159. b as far as fol. 220. b. m 
be entitled, de pofſ one propria lib 

tenementi, as it contains an account a 
thoſe actions for the recovery of fr 
holds that were grounded upon 
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cos ethod and ſyſtem. 
; but 
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od 1 
3 and 
n's own ſeiſin or poſſeſſion. This 
he firſt principal diviſion : the 
ond is, from thence to fo). 251. b. 
oefſrone pertinentiarum ad liberum 
mentam, that is, of actions for re- 


08. h 
a8 1 
0h 


Is” { ST r SES ; . F e TTT FR A ETC hs f 
F ALY, 2 5 3 4 25 o ö OE By Do ESE] EN A, IIS Fo: * 9 Tus 1 obey 
F n 2 = e 2 8 25S ORR LI LES LED 77 n 1 5 3 © Rar . 5 
CCC no 2 ooo 
p lng a * 6 1 on 2 1 * r Fa - "js r n Bora TS 2 5 74 * 
- f : N . : - 0 PF 8 N 
7 . 


| COut 28 
f juſh ery of things appertaining to a 
1121 ehold, upon the claimant's own 


eſſion of the thing: then the third 
110n, from fol. 252, to 317. b. 
poſſeſſione aliend, being an account 
juch actions as were grounded on 
ſeiſin of another: next follows 
fourth, from fol. 317. b. to 327. 


"nee ti 
ok, 8 
But the 
ould I 
iter a 
e ; fl 


). b. H ing eu, being a writ founded 
Nice d etimes upon a poſſoſſio propria, 
lawr; etimes upon a pee aliena. 
134 le are the four principal diviſions 
14 the third book; the firſt three of g 


ich diviſions may be th. s ſubdi- 
d; fol. 160, of intruſion ; from 
t to 220, of novel diflzifin ; 
, of a writof entry upon a diſ- 
in; 220, of guare eecit infra ter- 
un, The ſecond contains from 
220. b. of rights and eaſements ; 
2, of afliſe of common of paſtui e; 
5, of admeaſurement of com- 
n; 229. b. of the writ de quo 
3 231, common of eſtovers; 


mnicide; 
of it 
de pai 
f mai 
amen 
; 15 
=» 
-eſs and 
e thin 


court h 
ns tit 2. b. of nuiſances ; 23 5. b writs 
of c entry upon a diſſeiſin of common 


| nuiſance ; 236. b. to 237. b. of 
diſſeiſins and execution; from fol. 
7. b. to 246. b. de 40 ultime 
Jertationis ; 246. b. quare impe- 
and quare non permittit ; 248, 
its ad admittendum clericum ; 2 cl, 
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qua re non admiſit. Here ends the ſe- 
cond principal diviſion. The third, 
beginning at fol. 252, contains from 
thence to 280. b. de aſſiſi morti cante- 
ceſſoris; then, 281, ds conſanguiui- 
tate; 284, de quid permiltas tor com- 
mon of the ſeiſin of another; 284. 
b. de quo wary anto ; next follows fol, 
285, the aft/a utrim; 288. d. to 
2906, de conviftione; from 296 to 
312. b. the writ of dower unde ni- 
hil; 313, de redo de dote; 314, de 
amenſuratione dotis; 315, Of waſte; 
which concludes the third principal 
diviſion: then follows the fourth di- 
viſion, from 317. b. to 327. b. to 
the end of the fourth book, de in- 
. 

The fifth book may be entitled 
from fol 334. b. to 438. b. either 
de proprietate et jure (in contradiſtinc- 


tion to the former book), or de actio- 


ne reali; from 439 to 443. b. de ac- 
tione perſonali; 443, to the end of 
the book, de atljore mixt. That 


part de actione reali may be ſubdivided 


thus: from fol. 327 to 332. b. is 
upon the writ of right; from 333 
to 336. d. is of ſummons; from 
336. b. to 364, of eſſoins; from 
364. b. to 372. b. of defaults; 372. 
b. of the intentio; 37 6, of demand- 
ing a view; from 380 to 399. b. of 
vouching to warranty; from 399. b. 
to 438, is of exceptions; after which 
follows as before itated, that de ac. 
tione p: ſenule, and de actiere mixt?, 


„ while 


Ir this law treatiſe had been printed with ſuch diviſions C HAP. VIII. 
notification of its contents as are given in the note 
low, the arrangement of the whole would have ſtruck 
eye as diſtinctly, as it does the underſtanding upon 
Fruſal; it being, in truth, a comprehenſive and particular 
count of the law, digeſted with a ſtrict adherence to 
Conſiſtently with the extenſiveneſs 
Id regularity of the plan, the ſeveral parts of it are filled 
Gth a copious and accurate detail of legal learning, The. 
les of property are explained ; the proceedings in actions, 
rough the minuteſt ſteps, are inveſtigated and developed; 


HENRY III. 


A 


HISTORY 


OF THE 


CHAP, VIII, while every propoſition is ſupported by fair deduction, « 
corroborated by the authority of ſome adjudged caſe; { 
that the reader never fails of deriving inſtruction or amuſg 
ment irom the ſtudy of this ſcientific treatiſe on our a, 


nn mn 
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Engliſh law b. 


cient laws and cuſtoms. 


IF the matter of this book 1 is more inſtructive and enter 
taining than Glanyille, the acceſs to it is rendered moi 


eaſy by the ſtile in which it is written. 


This is infinitc 


ſuperior to Glanville, and much beyond the generality 


writers of that age; being, 


yet ſufficiently clear, expreſſive, and nervous. 


though not always polithe 


The « 


cellence of Bracton's ſtile muſt be attributed to his 2 
quaintance with the writings of the Roman lawyers an 


cCanoniſts, from whom likewiſe he adopted greater he 
than the language in which they wrote. 
pithy ſentences which have been handed down from him,: 


Many of thick 


rules and maxims of our law, are to be found in the vs. 
lumes of the imperial and pontifical juriſprudenge. I. 
terms and phraſeology of thoſe two laws are borrowed þ 
him to expreſs the meaning of our municipal cuſtoms ; an 
many points of law and practice are adopted from then: 


The familiarity with which Bracton recurs to the Roma 


code, has ſtruck many readers more forcibly than an 


other part of his character; and ſome have tlience pre 


nounced a haſty judgment upon his fidelity as a writer d 


h It ſeems to be a faſhion to diſ- 


credit Bracton, on a ſuppoſition of 


his having mingled too much of the 
civilian and canoniſt with the com- 
mon- lawyer. Any notion that has 


got into vogue on ſuch a ſubjeR, is 


likely to have many to retail it, and 
few to examine its juſtneſs. Among 
others who have moſt Azgjgedly de- 


clared againſt Bracton, I find Monſ. 


Houard, the Norman advocate. This 
gentleman has been at the pains to 
give an edition of Glanville, Fleta, 
and Eixton; but has omitted Bratton, 


But the paſſages to which ſuch perſons tak 


ci 


1 8e his writings had N 
law of England. 

That gentleman' s conceptions 
bout the purity of the law 
England have ſeduced him | 
a very ſingular theory. He lay! 
down, that Littleton's Tenures & 
hibit the ſyſtem introduced by Wi 
liam the Conqueror in all its genu 


'purity ; tnat this ſyſtem was c 


rupted by a mixture from other fi 
lities in the writings of Britton, Fk 
and Glanville ; but more particuli 
in thoſe of Bracton. Full of f 

l prepoſterd 
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eption, if put together, would perhaps not fill three CHAP. vin. 
ole pages of his book; and it may be doubted, whether 
y are ſuch as can always miſlead the reader. Upon a 

nd confideration of thoſe places where the Roman 

is ſtated with moſt confidence, it will ſeem to be ra- 

r alluded to for illuſtration and ornament, than adduced 

an authority: though it is vitible that Bracton, with all 
endeavours to give form and beauty to our own law, 

letting forth its native ſtrength to advantage, did not 

ſe ſuch helps as could be derived from other ſources to 

rove and augment RD | 5 

ur value ſet on this work, ſoon after its publication, is 
nced by the treatiſes of Fleta and Britton. Theſe two 

dis, the beſt productions of the reign of Edward J. 


o was an active encourager of ſuch undertakings for 
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enter 
moi 
nitch 
lity 0 
liſhed 


© el 


rovement of the law, are nothing more than appendages 
Bracton. The latter was intended as an epitome of that 
hor, and the merit of the former is confined to the 
ple office of ſupplying ſome few articles that had been 
ched lightly by him, with the addition of the ſtatutes 
de fince he wrote. In after-times he continued the 
at treaſure of our ancient juriſprudence ; where the ru- 
ents of the law were to be traced in their firſt forma- 
n; where were to be ſcen the origin and ſenſe of certain 
ions and principles; the reaſon of many rules of pro- 
ty, and of practice, which had become obſcure by the 
inge of times; with the cauſes that led to the framing 
many ancient ſtatutes, which would be unintelligible 
nout the help of this author. Thus was Bratton de- 
vedly looked up to, as the firſt ſource of legal know- 


1s tak 
Mil 
uptca l 


tions! 
law ( 


_ in ge, even ſo low down as the days of lord Coke, who 
wes & 3 

by Wi oſterous idea, he has publiſhed After this, the admirers of Bracton 
genu edition of Littleton with a will not apprehend much from this 
was C0 mentary, and, to decide the determined enemy to his reputation 
ther pf It without more debate, has in- as an Engliſh, lawyer. | 
on, He q it Anc iennes Loix des Francois. | 

ticuli! 8 | ſeems 
of 


v0 ſteſe 


90 
CHAP. vIII. 


—_—  — 
HENRY III. 


RI ſeellanetus | | 


facts. 


 facerdotes, in foro ſeculari, niſi vel proprias cauſas vel miſs 


the third year. It is ſaid that Bracton was a judge. 


did them accepting other ſecular employments, were not ob- 
of the church were juſtices in the courts at Weſtminſte;, 
deacons, and the like. Notwithſtanding the clergy were 


choſen to theſe ſtations for their learning, Bracton, ſpeak- 
ing of ſome judges of his time, calls them inſipientes, e 


H1ST ORY OF TRE 


ſeems to have — this author his guide i in all his enquiries 
into the foundation of our law. _ 
THE author of this work is uſually ſtiled Hary 69 
Bracton; though he has paſſed, as fancy or miſtake maj 
have dictated, by the names of Bry&on, Britton, Brit 
Breton i. He is ſaid to have lived at the latter end of the 
reign of Henry III. There is an internal evidence that 
the book was written before the fifty-ſecond year of thi 
king; for it takes no notice of the writ of entry in the 
poſt, nor of the regulations about diſtreſſes, attachment; 
guardians in ſocage, and other points, made by the ſtatute 
of Marlbridge: and as he quotes a caſe in the forty- ſixth 
year of this king , it muſt follow that the book was written 
or at leaſt received the author's laſt hand, ſome time 
between that and the fifty-ſecond year. Tt is probable 
that in matters of fact the writer relied on his own expe. 
rience, or the information of thoſe he perſonally knew; 
for he quotes no deciſion of a court, or opinion of a lawyer, 
but of this king's reign, though one of them is ſo early a 


THe clergy continued to practiſe in the ſecular courts, 
in the ſame manner as before. We hnd among the pro- 
vincial and legatine conſtitutions of this reign, ſeven 
injunctions to reſtrain them: Nec advocati fint clerici w 
rabilium proſeguantur |, But theſe, like thoſe which for- 


ſerved. It appears all thro? this reign, that many dignitaris 


and in the eyre m; as biſhops, abbots, deans, canons, arch- 


5 Dif. ad Flet. „ ! Spelm. Conc, anno 1217. 
K Brat. 159, f . * Dug. Or. Jur. 21. 4 
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ire M7h i qui catbedram judicandi e anteguam CHAP. VIII. 
3 ges didicerint . 

Is former times there had been no particular domicil, or 
Wouſe, for the reſort and education of practicers of the 
Ew. But it has generally been believed, that very ſoon 


Wer the bench was fixed at Weſtminſter, the prac- 
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that cers and officers of that court, as well as ſtudents of 
this e law, began to ſettle in ſome place in London, moſt 
1 the onvenient for their ſtudies, conference, and practice. f 


ents, 
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time 
able, 
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Tux title of capitalis juſtitiarius, and of juſtitiarius 

agliæ, ceaſed in 52 Henry III. when the title firſt com- 

jenced of capitalis juſtitiarius ad placita coram rege 

nenda ». 

Tas falary of the juſtices of the bench, in the twenty- 
ird year of this king, was 200. per ann. in the forty- third 
ar, 40. In the twenty-ſeventh year the chief baron 

ad 40 marks; the other barons 20 marks; and in the 

rty-ninth year, 40l. per ann. The juſtices coram rege 

ad in 43 Henry III. 40. per ann. The chief of the 

anch had, in the forty-third year of this king, 100 

arks per ann. and next year another chief of the ſame 

burt had 100“. But the chief of the court coram rege had 

ly 100 marks ber ann. b. 
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crided to the wiſdom and activity of the prince on th 


nent have been their effects, that Edward I. has obtain 
with poſterity the diſtinguiſhed title of the Engl 


Juſtinian. 


t tion of the common juſtice between party and party, 2 
« it was hig ighly rectihed, and ſet in a much better lig 


HISTORY OF THE 


Tn To Te: 


ED. I. 


| Statuinm N 3 Ordinatis pro 8 tatu Hiker niz—Confu 
mations of the Charters — De Tallagio non Concedendi= 
Ordinatio Forefle—Of Wreck ard, Aid 
Di iftreſſss — Aſſiſes Of Attaints—Pouching to Ma. 
| ranty— Attachment—Of Rape—Extortion of Officers 
Spreaders of falſe Reports —Of replevying Priſoners 
Of Clergy Peine forte et dure—T he Office of Coron 
Al arrauty of Tenant per Legem Anghea—IWaſt- 
Feigned Recoveries — Homicide ſy defendendo—S tatute 1 
Atortmata— Statute of Alon Burnell. 


* enter now upon a period, when the law mad 


a very great and ſudden advancement. It 
generally agreed that this is, in no ſmall degree, to be al 


throne, who through his whole reign, and indeed wit 
the firſt thirteen years of it, laboured more than any d 
his predeceſſors to improve our judicial polity in all it 
parts. So ſucceſsful were his endeavours, and ſo permi 


SIX MATTHEW * 1s very full and Gonificant] in 
the eulogium he beſtows on this monarch. It appear 
de ſays he, that the very ſcheme, mould, and model « 
te the common Jaw, eſpecially in relation to the adminiſtn 
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and order by this king than his predeceſſors left it to 
him; ſo in a very great meaſure it was continued the 
ſame in all ſucceeding ages to this day; ſo that the 
mark or epocha we are to take for the true ſtating of 
the law of England, what it is, is to be conſidered, ſtat- 
ed, and eſtimated, from what it was when this king 


en in the fequel. 

Taz reader who has gone through the laſt reign, 
ſufficiently apprized of the then- ſtate of the Jaw, 
comprehend the effect of the numerous alterations 
hich it will receive in this. Theſe alterations were 


fi. 
Lon 
ids 
Har. 
er- incipally made by parliamentary interpoſition. The 
atutes of this reign preſent a new ſcene to the reader, 
ry different from, that which he has paſſed in the preced- 
g. We come now to a ſeries of legiſlative acts, which, 


S* 


all periods of the law, have been *. as conſtitu- 
ig a neceſſary, yet difficult branch of ſtudy. Theſe fur- 
5 an immediate occaſion to apply great part of the de- 
il of antient law that has juſt been delivered; and as the 
ſion and effect of them will be more eaſily and more 
tturally comprehended after this preparation, it is truſted 
e reader will feel himſelf amply rewarded for the trouble 
d time which he has already beſtowed on the hiſtory of 
e law. We ſhall explain theſe ſtatutes as nearly in the 
der in which they were paſſed, as the nature of the ſub- 
t will admit. TS 
Tus ſtatutes of this reign may be divided Jane ſack oo 
late to the rights of things, the adminiftration of juftice 
general, and ſuch as were of a political nature, and con- 
rned objects of very high national importance. We 
all ſpeak of theſe latter firſt; and ſhall then be at liber ty 


conſider the others more at leiſure. 
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alliz, 12 . I. preſents itſelf fir; being a fort of con- 


* Hale's Hiſt, Com, 147 tha . 5 


left it.“ The juſtneſs of this reprolentarion will. bs 


Or thoſe which are of a political kind, the 7 
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laws and government. The deſcendants of Cadwallade 


ple, was to make a grant to certain great lords, of ſud 
countries in Wales as they could win from the Welchnal 


HISTORY OF THE 


ſtitution for that principality, which was thereby in 
great meaſure put on the foot of England, with reſped 
its laws and the adminiſtration of juſtice. Of a fimil 3 
nature, though confined to a few articles of reform, is uM b 
ordinatia pro flatu Hiberniæ, 17 Ed. I. which gives ſor 
directions for better ordering the adminiſtration of juſti 
in that country. Theſe two ſtatutes, particularly the fa 
mer, are monuments of this king's wiſdom in plannin 
ſchemes of juridical improvement for every part of his & 
mon: ot Se 

Such of the Britons as had fled from the Saxon in 
fion into Wales, preſerved there, together with their la 
guage, and the blood-royal of their kings, their ancicn 


are ſaid to have governed in that country during all t 
Saxon times. When William the Conqueror eſtabliſhd 
himſelf in England, three princes, deſcended from that a 
cient Britiſh king, reigned over Wales, then divided int 
three ſovereignties ; and kept poſſeſſion of their reſpectin 
dominions in defiance of the Conqueror and his ſucceſſor, 
The way in which our kings carried on war with this peo. 


Many great lordſhips were by this policy conquered ; ant 
the lords held them to them and their heirs of the kings 
England, as lands purchaſed by conqueſt. Such was tix 
origin of Lords Marchers, who aſſumed every authorit 
and prerogative that was neceſſary for the due execution 0 
the laws within their reſpective lordſhips. Theſe new eftz 
bliſhments had a tendency to introduce the Engliſh law; 


which vas either mixed with the Welch, or prevailed i 
certain places, and with reſpect to certain perſons, in it 
pure ſtate. In ſome lordſhips, in conſequence of the fiu- 
_ gular mixture and mutual toleration of laws laſt met 
tioned, the Engliſn and Welch reſorted to ſeparate an 
diſtinct courts of judicature. 


TI 


ENGLISH LAW, 


Tas lords marchers increaſed in number, till Lle- 
yn ap Gryffydh, the laſt prince of Wales, was ſlain in 
WW cleventh year of this king. Upon this event Edward 
W the priacipality into his hands, and gave it to his ſon, 
erwards Edward II. Since that time no more lordſhips 
chers were erected z the Welch, in general, ſubmit- 
Wo themſelves to the kings of England. Edward ſoon 
d a parliament at Ruthlan Caſtle, and there brought for- 
id the following ſtatute, for appointing a juridical eſta- 
ment in Wales ſimilar to that in England b. 
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; 40 ER e 


rut /fatutum Walliæ begins the arrangements it is 
Wout to make, by ſtating what was conceived to be the 
litical condition of that country at the time. It ſays, 
t Wales with its inhabitants hadhitherto been ſubject to 
king jure feudali; but that now, by the Divine Provi- 
ce, it had fallen in proprietatis dominium, and was an- 
xed and united to the crown of England as a part of 
> ſame body. The king therefore, wiſhing that the 


pple inhabiting Snaudon, et alias terras naſtras in parti- 


Wales, as it is now called), who had ſubmitted them- 
es to the king de alto et baſſo, ſhould be governed by 
tain laws as the reſt of his dominions, had cauſed the 
vs and cuſtoms of that country to be rehearſed before 
nſelf and his nobles. Some of theſe, by the advice and 


to remain; ſome were altered, and other new ones 
re ordained : this alteration-And modification of the 
elch law was as follows: 

Fns r, reſpecting the magiſtrates and officers of juſtice 
was ordained, that the ju//itiarius de Snaudon ſhould 
e the keeping of the king's peace there and in the parts 
acent, and ſhould adminiſter juſtice according to the 


> Vid. Penn, Tour in Wales, vol. II. appendiz. 


* * 
king's 


; i/lis (for to ſuch it was confined, and did not extend to 


nſel of his nobles, were aboliſhed ; ſome were permit- 
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CHAP. IX. king's writs, hereafter to be mentioned. Further, tip 


EDWARD I. there ſhould be ſheriffs, coroners, and bailiffs of commot; 


| ſheriff in Angleſey, one in Carnarvon, one in Merion, 
and one in Flint; the juriſdiction of which laſt was to e 
tend to the town of Cheſter; and he was, for the futur 


officer of juſtice of Cheſter is mentioned as exiſting in th 


cxchequer of Cheſter. Coroners were in future to h 
elected in theſe counties by the king's writ, inſerted in th 


above ſherifts, who were appointed for Snaudon and 


- Pader, together with cor oners and builiffs of commotes, 
in the former. 


of che following actions, with or without a writ : of tit 
pales againſt the king's peace; of the caption or detentid 


coroners, was to receive all preſentments of felonies a 
other offences that had happened ſince the laſt count 
the preſentment enrolled, and the offenders proſecuted 


plagd, mayhem, rape, burning: and robbery. 


at the u, 8 "religious men, e and wome 


HISTORY: OFT THE 
in Snaudon and the parts adjacent; that there ſhould be 


to be attendant on the king's A⁰titiarius of Cheſter (whid 
former reign e), and ſhould be anſwerable for iſſues at th 
ſtatute for that purpoſe ; bailiffs of commotes were toh 
appointed; and they are thereby enjoined to do their dug 
2s directed by the f¹itiarius and the ſheriff. Beſides i 
parts adjacent, the ſtatute directs, that there ſhould be 


ſheriff in Carmarthen, and another in Cardigan and Li 


TRE ſheriff was to hold his county from month 
month; but his tourn only twice a-year, that is, after 
chaclnas and Eaſter. In his county he was to hold ple 


of cattle, or de vetito nam; of debt, and other breach 
of contract. At his county court, he, together with b 


when Waleſchery®, in caſe of death, was to be preſents 
cutlawry, the ſame as in England: the ſame in appeals 


ALL perſons reſiding within the commote were to atte! 


St. de Scac. 51 Hen. III. ſect. 5. « Vid, ant. 22. of Mae 
. . : 0 7 11 : | Ti 


ENGLISH LAW. 


th 
Motte 
| be 
ronet, 
to ex 
uture 
which 


e ſperiff was then to enquire, by the oath of twelve 
8 crect and lawful men, concerning the capitula coronæ; 
ich are inſerted in the ſtatute, and are the ſame, except 
e local matters, with thoſe delivered to the juſtices iti- 
rant in England: the jurors were next charged to make 
eentment of offenders, in the manner as has already been 
eribed in the proceedings of the eyre . 

As to the coroners, it was ordained, that there ſhould 
one at leaſt in every commote, who ſhould be choſen 


in if 
at the 


to h pleno comitatu by the uſual writ, and be ſworn before 
in 1 ſhcriff to be faithful to the king, and diſcharge the of- 
to h e of a coroner with fidelity. Then the manner of hold- 
r du inquiſitions ſuper viſum corporis, and other parts of his 
Jes ti ce, in taking appeals, abjurations, and the like, are 


nd th 
1 be 
| Lan 
tes,! 


cribed in the ſame way as the office of coroner in En- 
„„ | | 

AFTER this account of officers, and their duty, there 
ow forms of the moſt common original writs for the uſe 
the inhabitants of Wales; namely, a writ of novel diſ- 
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CHAP. 1X, 


EDWARD I. 


nth | in, of freehold, of diſſeiſin of paſture, a writ of nuiſance, 
cr Md of mortaunceſtor; a writ, or commiſſion, appointing . 
1d p uſtice and certain aſſociates, whom he ſhould chuſe, ap 
of uss As nove diſſeiſinæ et mortis antecęſſoris CAPIENDAS; 
tentid d another writ, direCting the ſheriff to cauſe all ſuch 
reach iſes to come coram noſtro juſtitiario, which was the re- 
ith ien in the above original writs. It was directed, that co- 
es 4 rs, or any who could not properly have a writ of mort- 
ount] nceſtor, ſhould have a writ of that kind in ſuo caſu, 
ſent apted to their caſe; by which, probably, was meant a 
uted WS: 4. conſanguinitate. Next follows a form of præcipe 
peals WE reddat, &c. quid ei deforceat, for caſes both of right 


| poſſeſſion, This writ, like the former, was to be re- 
nable coram juſtitiario naſtro; but it might alſo be had 
vo Fo juſtitiariis in banco. After this there is a writ of 
e Vid. ant. 4. * Vid ant. 12. 

Vor. II. 5 > 92 dower 


oo” 


CHAP, 1X. 


= y 
EDWARD I. 


bliſhed: firſt, that the truth of a fact might be enquired 


and in commotes. In caſe a plaintiff choſe to ſue in the 
county, the form of a jz/ticzes is given by the ſtatute; ſuch 


HISTORY OF THE 


dower unde nihil, a writ of debt, and a writ of the ſun 
nature in the detinet, inſtead of debet; which has ſince 
been called a writ of detinue. This is remarkable for being 
the firſt mention of ſuch a writ. Writs of debt were not 
to be coram juſiitiario, if for a ſum under forty ſhillings, 
but ſuch ſmall ſums were to be ſued for in the county cout: 


ſuits might be removed, by pore, coram juſtitiario. To thek 
ſucceed a writ of covenant, with a 7u/?:cres and pone; a vii 
for appointing an attorney; : a writ de coronatore eligendl. 
WHEN the ſtatute has given all theſe writs, it goes thro 
the proceedings in each, much in the way in which thok 
actions were conducted in England; only in the allegation 
of the parties, it was recommended, that the rigour d 
practice, which declared, gui cadit a ſyllaba, cadit à tai 
cauſc, ſhould not be tolerated. Among others, it ſets fori 
the form of proceeding i in treſpaſs, but does not give a0 
form of a writ. | 
SOME alterations and regulations were made concert- 
ing property. It had not been the cuſtom in Wales fo 
women to have a title to dower ; but now it was declare 
that in future they ſhould have dower. Inheritancs 
that had been partible among the heirs, time out of mind 
were to continue in the ſame manner as had been. before 
uſed ; only baſtards were no longer to be allowed to in 
herit. Women, being coheireſſes, were in future to hat 
cheir equal ſhares of the inheritance, tho contrary to tit 
former cuſtom of Wales. The people of Wales had es. 
preſly prayed that the following regulations might be eſt 


of by good and lawful men of the vicinage, choſen I 
the conſent of parties: : ſecondly, that in all actions i 
moveables, as upon contracts, debts,. ſuretyſhips, cove: 
nants, treſpaſſes, chattels, and the like, they might ſtil 


retain the Welch uſage ; which Was, that when a matte 
.: on 
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ſame ould be proved per audientes et videntes, and a plaintiff CHAP. IX. 
ince ad brought witneſſes ſo qualified, whoſe teſtimony could Furey, 1 


ein 
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e depended on, to prove his declaration, he ſhould reco- 


Ce On ꝶ˖ů 2 


; not eer his demand againſt the adverſe party; and in caſes where 

ugs; here could not be æ proof per audientes et videntes, that the | 
ourt 7 gefendant ſhould be put to purge himſelf with a greater or | 
te eis number, according to the quantity and quality of the if 
ſua bing or fact: thirdly, that in thefts, if a perſon was | j 
thee taken with the thing in his hand, he ſhould not be ſuffered | 


1 


, Writ 


2 o purge himſelf, but be judged pro convidte : all which 


—————_————— — — . were ne 
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1d, ere granted, except only in caſes of theft, burning, mur- 0 
thro ler, homicide, and manifeſt and notorious robberies, in P 
those which the order of the law of England was to be obſerved. i 


Tals is the whole of the Hatutum Malliæ; which con- 

ludes with a reſervation to the king of a power to inter- 
ret, add to, or diminiſh it as he pleaſed, and thought it 
xpedient for the good of the country. After this follows; 
n cujus rei teſtimonium ſigillum, &c. The king affixed 
is ſeal, and ſo executed it rather in the form of a charter, 
han an act of parliament. Thus was the judicial polity 
f the principality ſettled in the form in which it continued 
l the reign of Henry VIII. when ſome further ſteps were 
aken for uniting it more cloſely with England, by a fuller 
articipation of our laws. 

Taz ordinatio pro ſtatu Hibernie, 17 Ed. J. contains 0:dinatio ps 
ight chapters of regulations in matters of a judicial nature. Vata Hiber nic. 
appears from this act, that the Engliſh law prevailed in | 
reland with all its formalities. We find here mention of 
e king's writs, of aſſiſes of novel diſſeiſin, of the king's 
ſtices, the chancery, exchequer, and the like. The 
rſt chapter of this ſtatute ordains, that neither the king's 
ſtice of Ireland, nor any other officer, ſhould purchaſe 
nds or tenements within the limits of his bailiwick, with- 
ut a licence from the king, under pain of torfeiting ſuch 
urchaſe to the king. No purveyance was to be made by 

e king's juſtice of Ireland, or any other officer, but in 
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CHAP. IX. 


W 8 7 


Conſirmations 


Of ihe charters. 


 Exemplificaiionis Chartarum, 13 Ed. I. ft. 6. Furthe 


complainant in double damages, and be puniſhed by th 


No officer was to receive an original writ without the ſa 


matters peculiar to that court k. Aſſiſes of novel diſſeiſi 


were not to be adjourned or delayed by the writs or letter 


of a political nature. relate to the obſervance of Magi 


all former charters of the kings his predeceſſors: a fon 
of inſpeximus and confirmation was accordingly agret 


upon, not only to be prefixed to the Charter of Liberti 


HIS TORY OF THE 
cafes of neceſſity; and then it was to be by the advice q 
the greater part of the council in thoſe parts, and by: 
writ awarded out of the chancery of Ireland, or out of th 
chancery of England, by the king's order 7. They wen 
likewiſe forbid to arreſt ſhips of the king's ſubjects Whi 


were ready to give ſecurity not to trade with enemies ; an 
any officer of the king doing otherwiſe, was to ſatisfy th 


kings. The fees for the king's ſea], and thoſe due to the 
marſhal, were regulated, The juſtice of Ireland was 1 
longer to have power of pardoning for the death of a may 
or other felony, but by the ſpecial command of the king! 


of Ireland; nor was proceſs to be made under any oth: 
ſea}, except only the ſeal of the exchequer of Ireland, fu 


of the juſtice of Ireland, except only in the county when 
he was prev and during the time he ſhould | remain i 
that county *. | ba: 

T rx otner ſtatutes, which we have before mentioneds 


Charta and the Charter of the Foreſt. During this reig 
ſeveral acts were paſted for confirming and ſtrengthenin 
theſe great pillars of the conſtitution. In the 13th year of thi 
reign, the king was intreated by the parliament to contin 


but alſo to charters of donation to individuals, as is to i 
{cen in a public inſtrument, entitled, Forma Conceſſions! 


reſpecting charters of donation, it was ordained, tit 


e . 1 Ch. 6. 
© Ch. 3. | K "Ch. 5. 
n B = *Y 


{hou 
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chequer, together with the juſtices of both benches. 


Bor, inthe 25th year, there was a more ſolemn confirma- 
Won of the Great Charter, in the ſtatute called Confirma- 


_ wh 
; e Coartarum. This contains ſeven chapters. The 
fy t ordains, that the Charter of Liberties and of the 


dy te 
to tit 


vas m reſt as to others; to all ſheriffs and other officers, 
ma d to all the cities in the realm; accompanied with a writ 
king mmanding them to publiſh the ſaid charters, and declare 


he ſel 
7 oh 
1d, fa 
liſſeiln 
letten 
When 
nain it 


the people that the king had confirmed them in every 
int. All juſtices, ſheriffs, mayors, and other miniſters, 
re directed to allow them when pleaded before them ® ; 
dany judgment contrary thereto was to be null and void n. 


all cathedral churches, there to be kept and read to the 
ople twice a-year . It was ordained, that all archbi- 
ps and biſhops ſhould pronounce ſentence of excommu- 
ation againſt thoſe, who by word, deed, or counſel, did 
y thing contrary thereto ; which curſes were to be pro- 


oned u 


Magu 


is rein unced twice a-year ; and if any biſhop was remiſs in do- 
then this, he was to be compelled and diſtrained to do it by 
r of thi > archbilhops of Canterbury and York b. 


CONT 
a for! 


agree 
ibertic 


Tus far proviſion was made not only for the obſervance 
t likewiſe for the preſervation of the charters. The re- 
ining three chapters of this ſtatute were to guard the 
ect againft the levying of unlawful aids. The king 


is to , in the preſent parliament, obtained ſome aids and ſub- 
ſſonis ies for maintaining a foreign war. Tho' theſe grants 
Furthe re with conſent of parliament, they created ſome jealou- 


ed, an idea having prevailed, that the ſubject was not 
4 Cb. 1. Cb. 2. 0 Ch. 3. P Ch. 4. 


. oreſt ſhould be kept in every point; and that they ſhould 
ſent under the king's ſeal as well to the juſtices of the 


he charters were likewiſe to be ſent under the king's ſeal 
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uld a doubt ariſe upon any articles therein, the matter CHAP. IX. 
. 
3 ould be argued before the treaſurer and barons of the —— =D. 
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CHAP. IX. 


— nnomem, N 
EDWARD TI, 


and Bigot carl of Norfolk and Suffolk, and marſhal of 


(ho had been taxed likewiſe in their church-lands), as to 


he would on no account take ſuch aids, taſks, nor priſes, 


| ſeen that it was omitted in that of Henry III. .. Further, 


Nov. 5, in the 25th year of his reign, as appears by a me- 
; morandum upon the roll. The form of excommunication 
e by the archbiſhop of Canterbury againſt the 


H IS TORY OF THE 


bound. to contribute towards carrying on the king's wars 
out of the realm, It is ſaid, that on this occaſion Bohun ea 
of Hereford and Eſſex, the high conſtable of England, 


England, being perſonages, who, from their office in the 
king's armies, ſeemed called upon to interfere in ſuch a 
criſis, preſented a petition to the king this year in behalf 
of the commons; in conſequence of which it was now or- 
dained, that ſuch aids, taſks, and priſes, ſhould not be 
drawn into cuſtom or precedent 9. Further, the king 
granted for him and his heirs, as well to archbiſhops, 
biſhops, abbots, priors, and other perſons of holy church 


earls, barons, and to all the commonalty of the land, that 


but by the common aſjent of the whole realm, and for the 
common benefit thereof, ſaving the ancient aids and priſes 
due and accuitomed *; which meant, probably, the aids 
due by reaſon of tenure. This is the firſt mention in the 
ſtatute- book of a renunciation of right to Jevy money on 
the ſubject without conſent of parliament. "There had been 
a like declaration in the charter of John; but we have 


becauſe there had been a particular outcry againſt a tax 
of forty ſouds upon every lack of wool, it was declared, 
this ſhould not be again levied without the common aflent 
and good- will of the: commonalty of the realm v. 

T His ſtatute, being in the form of a charter, was ſealed 
with the king's great ſeal, at Ghent, in F landers, on 
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. vreakers of it, follows in the next public inſtrument, enti- CHAP. IX. 
N led, Sententia Domini R. archiepiſcopi ſuper præmiſſis, EDWARD T. 
Bi. 25 Ed. I. ſtat. 2. The next notice of the two char- 
. ers of liberties is in the preamble to the ſtatute de finibus 
4 atis, 27 Ed. I. where the king refers to the former con- 
BE mations thereof, and ſolemnly ratifies them. | 
IN the next year, ſomething more was done for con- 
ming the charters. We find there the ſtatute of articuli 
I per chartas, 28 Ed. I. ſtat. 3. This act complains, that 
Dee charters, notwithſtanding the ſeveral confirmations 
: them, were not obſerved ; and this is attributed to there 
. | being no certain penalty preſcribed for the violators of any 
Points thereof. They are, therefore, again confirmed by 
is act; and the following method was appointed for en- 
. orcing the obſervance of them, and for the punithment of 
W-ficndcrs. The charters are directed to be delivered to 
cry ſneriff in England, under the king's ſeal, to be read 
or times a- year to the people in full county ; that is, at 
e next county after St. Michael, Chriſtmas, Eaſter, and 
.. John. For the puniſhing of offenders, the commo- 
alty were to chuſe in every county court three able men x, 
nights, or other lawful, wiſe, and well-diſpoſed perſons, 
ho ſhould be aſſigned and ſworn juſtices, by the king's 
etters patent under the great ſeal, to hear and determine 
vithout any other writ than their commiſſion, ſuch com- 
laints as ſhould be made of thoſe who offended in any 
oint zgainſt the charters within the county, as well within 
ranchiles as without, and as well of the king's officers out 
f their places, as of others. They were to hear ſuch 
omplaints from day to day, without admitting any of the 
elays which were allowed by the common law; and to 
uniſh all thoſe who were ö of any treſpaſs againſt 
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according to the treſpaſs. The ſtatute expreſsly de. 


HISTORY OF THE 
the charters, by impriſonment, ranſom, or amercement 


clares, that this ſneci: 1 proceeding ſhall only be in caſes 
where there was no remedy before by the common lay. 
It was enacted, that if the three commiſſioners could nat 
all attend, two ſhould be ſufficient. The king's ſheriff 
and bailifs were to be attencant on theſe juſtices. Beſides 
theſe regulations for the obſervance of the two charters 
ſeveral ATTY as the act calls them, were enacted for 
amendment of the law, not of leſs importance than the 
above pꝛ rovilions. Theſe will be conſidered in their proper 
place. pad BOY? „ 


THe next public act upon the ſubject of the charters, 


the Ordinatio Foretz, 33 Ed. I. flat. 5. containing 55 
regulations about the purkeus of foreſts. In the next year, 
is the famous ſtatute de Tallagio non concedende, 34 Ed.. 
ſtat. 4.; and another ? ſtatute concerning the foreſt, called 
likewiſe Ordinatio Forofie. | 

Tas ſtatute de Tallagio non cencedendo, like the Ganff 
matones Chættartim, was occalioned by the queſtion, about 
levying money for carrying on foreign wars. The king 
had reguired that every freekiolder of 20l. ® per ann. ſhoull 


attend him into Flanders, or pay him a compenſation ine 


lieu thereof, to enable him to go to war with the king d 
France, in behalf of Guy carl of Flanders. To this tie 
conſtable and marſhal, who diſtinguiſhed themſelves on the 
former occaſion, made an oppoſition, and, being ſupported 
by many potent and Ready adherents, they at length com- 
N che king to make 2 ſimilar declaration with that in 

e Confirmaticncs Chartarum. There was now m6re 
EAU ſor murmuring than b beiore ; for the king had, the lak 
year, ] evied a tallage on all cities, boroughs and towns 


ou 


D 


Sdat. F. 7 ſee hy the tate de militibur, in the 


* This is t{'v:12e- of a Knight's next re "gle 


without 
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ent, Without aſſent of parliament : to quiet his commons, there- CH AP. IX. 
.=- s to ſatisf y his nobles, the kin - An 
de. re, as well a y "I g conſented in EDWARD 1. 


e preſent ſtatute to a parliamentary declaration about 
vying money. It was declared, that no tallage or aid 
vhich included thoſe feudal aids that had been excepted in 
e ſtatute of Confirmationes Chartarum) ſhould be impoſed 


FE levied by the king or his heirs, without the will and aſ- 
ers, Int of the archbiſhops, biſhops, earls, barons, knights, 
for rgeſſes, and other freemen of the commons of the 


amd. Nothing was to be taken by way of maletoute 
x tax before mentioned) for ſacks of wool ©. Reſpecting 
rveyance, which was in the light of a very ſevere tax, it 
as declared, as it had been on other occaſions during this 
ien, that no officer of the king ſhould take any corn, lea- 
er, cattle, or other goods, of any one, without the con- 


at of the owner ©. 


AFTER theſe proviſions concerning taxation, the fol- 
ding general declarations were made in favour of liberties 


aimed by the ſubject : That all men, both clergy and lay, 


out WW 01d have their laws, liberties, and free cuſtoms, as free- 
ns WW 2nd fully as they ever were accuſtomed to enjoy theme; 
nd if any thing was introduced by this, or any for- 


er law or cuſtom, contrary thereto, it was declared null 
d voidf, There was at the ſame time a free pardon of 
2 conſtable and marſhal, and all their adherents, who 
ad refuſed to attend the king into Flanders z. For the bet- 
er obſervance of the charter, it was directed, that all arch- 
iſnops and biſhops, for ever, ſhould read it in their cathe- 
ral churches, and openly pronounce a curſe againft all 
hoſe, who violated it in any point. The king put his ſeal 
o this ſtatute, or rather charter, as did the archbiſhops and 


d Ch, 1. | tempore melils et 2 0 babere conſue- 
h. Zo TE Derunt. 

Ch. 2. Vid. poſt, 28 Ed. I. f Ch, 4. 
N. z. c. 2. e 
* ita liberꝭ et integre ſicut eas aliqus 


biſhops, 
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biſhops, who all voluntarily —_ to obſerve the tenure of 
it in all cauſes and articles, according to the beſt of thei 


power hl. Thus was the ſtatute de Tallagio non concedeny 


ſanctioned with the ſolemnities attending the ſeveral conhr. 
mations of the charters of liberties, as a ſecurity of equa 
importance with thoſe great tf * of our free conſtitu. 


tion. 


TRE Ordinatio Fare ft, paſſed in the fas year, i 
uſhered in with a preamble exprefling, very teeiingly, the 
king's compunction for the hardſhips ſuffered by his ſub. 


8658 from the foreſt laws. One great cauſe of theſe wi 


the abuſe of ee which, inſtead of being preſent. 


ments by the country, were dictated by one or two of the 
foreſters ; upon which attachments iſſued, and the parties 
were ſubjected to all the penalties of law, tho' perhays 
clearly innocent of any oftence. Theſe foreſters, it ſeems, 
were too numerous, and derived their whole ſubſiſtence 
from the plunder of the foreſt, in taking wood, veniſon 


and the like to their own uſe. To remedy all theſe mil. 


chieſs it was ordained as follows : Firſt, that all treſpaſſs 
de viridi et venatione ſhould be preſented by the foreſter 


within whoſe bailiwick they were committed, at the next 


ſwainmote, before the foreſters, verderors, Tegardors, 
agiſtors, and other miniſters of the foreſt ; that the truth 
ſhould be there enquired of by the oath as welt of knights, 2 
other good and lawful men, and the preſentment ſealed 


with the ſeals of the preſentors, otherwiſe to be void! 


which regulation about the ſcals of the preſentors, had been 
before made (as will be ſhewn hereafter) in regard to in- 


dictments at common law. If any of the aforeſaid mini- 


ſters happened in the mean time to die, the juſtice of the 
forcſt was to put in others, that there might be a ſufficient 
number to make the pretentment. Other officers were to 


* Ch. 6. i Ch. 5 


* 
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the king's writ k. None of the before- mentioned mini- 
rs were to be put on aſſiſes, juries, or inquiſitions out 
the foreſt l. Any officer who ſurcharged the foreſt, 
to be removed from his place, and impriſoned at the 
retion of the juſtice of the foreſt; and at every ſwain- 
te inquiſition was to be made of ſuch ſurcharges and 


reſſions committed by the officers of the foreſt a. The 
the ice of the foreſt was empowered, in the preſence of the 
ib. 2's treaſurer, to impoſe fines without waiting for the 


en. Theſe, with ſome regulations of a temporary kind, 
re all the alterations made in the Rong of foreſt law by 
s ſtatute. 


litical nature. The other ſtatutes of this king relate to 
common juſtice of the kingdom; the principal of 


iter, Weſtminſter 2d, Weſtminſter za, and Articuli 
per Chartas. It is to theſe that Sir Matthew Hale chiefly 


Ne udes in what he ſays of the improvements made by this 
or ng in the adminiſtration of juſtice. By theſe, many 
ox ierous and impracticable parts of our law were corrected 


un their place, which have ſtood ever ſince, incorporated 
to, and, as it were, a part of the common law. We 
led {Wall now treat of theſe ſtatutes i in the order in which they 


> 


ere made, 


Tux ſtatute of Weſtminſter the gt (ſo called to diſ- 
ewiſe from parliaments holden at Weſtminſter) is the 
e chapters; and was ordained, ſays the general pream- 


kept, and the prelates and religious perſons of the 


. Ch. 4. " Ch, 6. 
es | land 


2 
Ne * 


ich are, the ſtatute of Weſtminſter 1, ſtatute of Glou- 


| in this reign, and is ſtat. 3 Ed. I. It contains fifty- 


le, © becauſe the ſtate of holy church had been evil 
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THEsE are all the acts which may be conſidered as of a 


removed, and others more apt and effectual ſubſtituted 


cuiſh it from two ſubſequent ſtatutes, denominated 
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EDWARD I treated than they to be; the peace leſs kept, an 


exerciſe of certain privileges and rights, and for the bett 


©; m reck. 


berties without the conſent, and generally much again 


or a cat, eſcape alive out of the ſhip, ſuch ſhip or bars 
or any therein {hall not be adjudy red wreck ? ; but tit 


HISTORY OF THE 
« land grieved many ways, and the people otherwiſe © 


& laws leſs uſed, and offenders leſs puniſhed than the 


« ought to be.” It Provides, therefore, in the courſe of hh 
chapters, for the correction of many irregularities in n 


adminiſtration of juſtice, both civil and criminal, Th 
firſt chapter ordains cencrally, that the peace of hoh 
church and of the land be well kept and maintained in 
points; and that common right be done to all, as we 
poor as rich, without reſpect of perſons. It then provide 
againſt an abuſe which had lain very heavy upon religiou 
houſes and eccleſiaſtical dignities. Perſons who were de 
ſcended from the founders, and officers in public emplop 
ments, uſed to claim the liberty of reſiding there'on thei 
journeys, with board and lodging for themſelves, ſervantz 
and horſes; hunting in their parks, and taking other! 


the inclinations of the perſons incroached upon. All ſud 
intruſions are forbid, under pain of fine and impriſonment; 
though this reitraint, ſays the act, was not to withdray 
the grace of hoſpitality from thoſe who needed it. 

SOME points of the common law were recogniſed, aut 
more firmly eſtabliſhed. Concerning wrecks of the ſea 
it is agreed, ſays the ſtatute „„ that where a man, a dog 


goods ſhall be faved and kept by view of the ſheriff, coro- 
ner, or king's bailiſt, and delivered into the hands of ſuch 
as are of the town where the goods were found: fo thay 
if any within a year and a day ſued for them, and proved 
them to be his, or his lord's or maſter's, and that they 
vere loſt while i in his care, — ſhould be reſtored ; i 


Ch. 4. P Vid. ant. 9. 
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t, they were to belong to the king, as to be 1 by 
- ſheriff, coroners, and bailiffs, and delivered to the in- 
bitants of the town, who ſhould be anſwerable for them, 
wreck belonging to the king, before the juſtices : 
like manner, where the wreck belonged to any other 
rſon, a breach of the above regulation was to be puni- 
d with impriſonment and fine. 

WA PROVISION was made to ſecure the freedom of all 
tions; a more important object, perhaps, than it is 


her officers, who had great ſway-in the adminiſtration of 
tice, were all elected by the people. It was with a 
zw to theſe, and not, probably, to any repreſentatives 
the people, that this law referred: however, as it is in 
neral words, it may have a conſtruction which will ex- 
d it to elections that have been appointed ſince for 
y purpoſe whatever. Becauſe elections ought to be free, 
s the act, the king commands, that no man by force of 
ms, nor by malice, or menacing, ſhall diſturb any in 
aking a free election. 

A RESTRAINT was put on purveyance 1: conſtables 
d chatellains were not to make priſes (that is, to purvey) 
perſons who were not of the town where the caſtle 


ey received at the exchequer, as it was a great inconve- 
nce to the creditors of the crown, and a ſlander of the 
ng, the amount was to be levied of their lands and goods; 
dif they had none, they were to be impriſoned. Another 


e towns for the privilege of the market, in others for 


uſed . 
q Ch. 9. r. Ch. 32. SR Ch. 31. 


SUCH 


en at this day; for, at that time, ſheriffs, coroners, and 


as: and further , if purveyors did not pay the money 


rdſhip on the public conſiſted of exceſſive tolls demanded, in 


urage, that is, for incloſing their town: both theſe were 
liricted, under forfeiture to the * of the franchiſe ſq 
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_ theſe claims, and temper the inconveniencies reſult 
| therefrom. The heavieſt of theſe were wardſhip and mz 


moreover, that the raviſher or detainer of ſuch ward ſhoi 


lord $:0uld not keep their lands more than two years; 2 


of Juſtice, and the criminal law. 


ject of jealouſy and conteſt in theſe times. We have! 


further to regulate them. In the caſe of heirs bei 
in ward to their lords*, it was provided and declare 


F. that Magna Charta ſhould be obſerved *, that their la 


vacancy. Of ſuch heirs, who, being in ward, m 


Triage, for the treſpaſs; and make amends alſo to fi 


male, that lords might not prevent their marrying, in ord 


HIST O AY OF THE 


Such were the abel articles, regulatel be 
this ſtatute, that could not eaſily be reduced to: 
of the heads into which the remainder of it will dini 


itſelf. Theſe are tenures and property, the admini We 


\ 


TRE ſervices and fruits of tenure were an endleſs ſy 


ready ſeen what was done in the laſt reign to aſcent 


riage 3 and the following attempts were now made f 


ſhould not be waſted. All ſpiritual dignities were to 
kept in like manner, without ſpoil or waſte, — he 


rithout conſent of their guardians, before they were fou 
teen years old, it was declared, that the ſtatute of Mem 
ſhould be obſerved*; and it was now further enactel 
that thoſe who married without conſent of their guardian 
after they had paſt fourteen years, ſhould forfeit the «a 
ble value of their marriage, as directed by that act; 2 


be anſwerable to the guardian to the full value of the mz 
king, as directed by the ſame act. Next, as to heirs 


to keep poſſeſſion of their lands, it was ordained, 
after they had accompliſhed the age of fourteen years, t 


if in chat time the lord did not marry them, they wer 


r Ch. 21. Nameiy, c. 6. Vid, ant. 70. 
u Namely, c. 4 5, 6. Vid. ant, 267. 
vol. I, 236. en 22. 
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nd, if a female ward wilfully retuſed a marriage provided 
her guardian, being ſuch as would not diſparage her, 
was entitled to hold the inheritance till ſhe was twenty- 
> years old; and further, till he had taken the value of 


marriage. 


z that if a guardian or chief lord infeoffed any one of 
d that was the inheritance of a child who was in ward, 
the diſheriſon of the heir, the heir ſhould recover by 
ſe of novel diſſeiſin againſt the guardian and the tenant: 
} if the land was recovered, the ſeiſin ſhould be delivered 
the juitices to the next friend of the heir, to whom 
inheritance could not deſcend, who was to improve it 
the uſe of the heir, and anſwer for the iſſues, when he 
e of age. If the infant was carried away, or any wiſe 
turbed in purſuing the remedy here given, the aſſiſe 
ent be brought by his next friend. 


ANOTHER burthen of tenure was, the aids demanded 
the lord pur faire fil chevalier, and pur file marier. 
eſe had never been aſcertained ; but had been levied at 
diſcretion of the lord, who ſometimes exacted unrea- 


ay there ſhould be taken of a knight? $ fol ten ſhillings 

; and the ſame ſum for land in ſocage of ten pounds ; 
; "bo in proportion. This was not to be levied for 
king the lord's fon a knight, till he was fifteen years of 
>; nor for the marriage of his daughter, till ſhe was 
en. If the father died before he had married his daugh- 
> his executors were to be anſwerable out of his goods 
the ſum levied ; and ſhould the goods be inſufficient, 


5 Oat -- > Ch. 36. 


the 


Ix protection of wards it was „ provides; by another 


able ſupplies in this way, and thoſe much oftener than 
neceſſary. It was therefore declared, that, for the 


FEL 


e an action to recover the inheritance, without giving CHAP. IX. 
. 8 ind * 5 i 
y thing for wardſhip or marriage. But, on the other B 8 
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firſt mention thoſe made for putting the ſpecial remedy 


effect, nothing more than an injunction to obſerve it; f 


of their fee; who ſhall, beſides, be puniſhed in proporti 


tute ſpeaks only of diſtreſſes; this, of all ?akings - that pr 


other, and cauſe them to be driven into a caſtle or fortre 
and there with-hold them againſt gages and pledges, when 


HISTORY OF THE 


the heir was to be charged therewith, Thus far of th 
fruits of tenure, and of property in land. | 


| NexrT as to the adminiſtration of juſtice. Before w 
conſider ſuch proviſions as related to the diſcuſſion | 
cauſes, with the proceſs and proceedings therein, we fi 


diſtreſs on a foot of convenience and effect. The proviſi 
made by the ſtatute of Marlbridge were of an import 
nature; and as they touched the miſchief then moſtly pr 
valent, it was above all things to be deſired, that thy 
ſhould be enforced. The firſt ſtatute of this reign is, i 


it ſays®, that ſome perſons take, and cauſe to be take 
beaſts, and chaſe them out of the county, which is here 
forbid; and if any offend againſt this injunction, thy 
ſhall be fined as directed by the ſtatute of Marlbridge' 
as ſhall thoſe who take beaſts wrongfully, and diſtrain of 


to the treſpaſs. Thus this act is a confirmation of th 
ſtatute of Marlbridge; with theſe differences: that { 


hibits a!l diſtreſſes; this, only diſtraining of beafts : 
concerns thoſe ⁊bho take ; this extends to thoſe who caujet 
be taken d. 


TRE next ſtatute on the ſubject of diſtreſſes g goes muß 
further towards removing this peculiar remedy from t 
hands of individuals, a ſubmitting it to the officers 
juſtice. It is provided e, that if any take the beaſts of a 


upon they are ſolemnly demanded by the ſheriff, or on 
other bailiff of the king; the ſheriff or bailiff, at the ſuit! 


Th; 16. | 4 2 Inſt. 197. 
Lis. ch. * 2, and 75. Vid. © Ch. 17+ 
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W:iliwick, ſhould endeavour to make plevin of the beaſts 


Wnging to the lord or taker to give an anſwer, or make 
liverance, he ſhall be warned of the matter; and if he 
des not forthwith deliver the cattle, the king, for the 
paſs and deſpite, ſhall cauſe the caſtle or fortreſs to be 


rebuild it. The plaintiff ſhall be recompenſed by the lord, 
s he ſuſtained after the firſt demand made by the ſheriff 


th, the lord ſhall make the recompence upon the ſpot, 
the time the ſheriff or bailiff makes the deliverance. It 


le or fortreſs, if the bailiff will not make deliverance, 
> ſheriff (not waiting for a writ of non omittas, as here- 
ore) ſhall do his office without further delay; and not 
y where the writ of replevin is iſſued, but alſo upon a 
nt, as authorized by the ſtatute of Marlbridge *. The 
tute ſays, if theſe violences were committed in the 
ches of Wales, or any where elſe where the king's writ 
neth not, the king, who was ſovereign lord over all, 
duld do right to thoſe who complained ; a clauſe which 
once aſſerted the king's dominion over that country +, and 
80 the meaſure of its exerciſe at his diſcretion. 

| HE firſt object that draws our attention in conſidering the 
e miniſtration of juſtice, is the juriſdiction of courts. Some 
oviſion was made towards aboliſhing inconvenient cuſ- 
om o and regulating the order of hearing anddeciding cauſes. 


ghs, and towns corporate, that if any perſon of one city, 
jety, or merchant- guild was indebted to ſome one of ano- 
city, ſociety, or merchant-guild, and if any other of that 


Vid. ant. 69. making of the Starutum Wallie. Vids 
This was ſeven or eight years be - ant. 944 93” 
the conqueſt of . and the 


OL, II. | I cCity, 


e plaintiff taking with them the power of the county or CHAP. IX. 


en; and if any obſtruct them, or there is no one be- 


aten down, and no permiſſion ſhall afterwards be given 
him that took the beaſt, in double damages, for all the 


bailif: and if he that took the beaſts has not where- 


as further directed, that, in caſes where the ſheriff ought 
deliver the king's writ to the bailiff of the lord of ſuch . 


\ SINGULAR cuſtom had prevailed in many cities, bo- 
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. covenants, and treſpaſſes, when they were made or done 
within a certain precinct, would attach perſons, who hap- 


ol the king's courts, and of the crown, which loſt its fine 


was this cuſtom that occaſioned the following ſtatutes, 


he was not the debtor or ſurety ; and ſuch diſtreſs was to 
be immediately delivered by the bailiff of the place, or the 


former, where theſe local juriſdictions exerciſed an authority 


were tranſitory, and, as ſuch, might be ſuppoſed to be dont 


chiſe, and was only paſſing thro' it. It was enacted there 
fore, that any one who ſhould cauſe a foreigner to be i 
attached, ſhould recompenſe him in double damages 
Upon this act have been formed two writs: the one, i 


HISTORY OF " THE 


city, ſociety, or merchant-guild came into the city, ſociety, 
or merchant-guild, where the creditor was, that the creditor 
might charge ſuch foreigner with the debt of the otherf, [; 


which enacts, that in no city, borough, town, market, 
fair, ſhould any foreigner be diſtrained for a debt, of which 


king's bailiff, and the offender to be grievouſly puniſhed, 
THERE was another inſtance, tho' not ſo ſingular as the 


that required ſome correction. Great men, and othen 
who had particular juriſdictions to hold plea of contract 


pened tobe within their franchiſes, by their goods, to anſwer 
in their courts of contracts, covenants, and treſpaſſes, which 
had happened out of their franchiſe ; pretending the ſame 


within the franchiſe. This was greatly to the prejudic 


and amercements ; and it brought great inconvenience al 
the party, who was a ſtranger, held nothing of the fran O 


nature of a prohibition before the ſuit begun, commandin 
that the party ſhould not be arreſted contrary to the forn 
of this ſtatute ; the other, after the commencement of tis 


- ſuit, to recover the Hey; of double damages, 8 and her, 


1 goods diſtrained i. 


_ WhiLE meaſures were taking to ſecure the king's s courier « 


in poſletlion of me proper objects of hep cognizance, Wiſh th 
i r Fleta, lib. 2. c. 55, 2 Inſt. OM Ch, 35. 25 2 Ini 


204- i i Reg, 98. 2 Inſt. 2 30. 9. 4 


cn 23. 
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s neceſſary to facilitate the diſpatch of cauſes there, as CHAP. IX. 
Ich as poſſible. There was room for regulation in this WII 1 
ticular. The method of hearing cauſes in the ſuperior 
t had become very prepoſterous and diſorderly. Many 
es the judges, yielding to the importunity of great men, 
1 others, eſpecially in the late turbulent reign, would 
t off the buſineſs of the day to ſome future time; and at 
t time, perhaps, hear ſome other matter appointed for a 
ſequent day: ſo that cauſes were delayed, parties diſap- 
nted, expences incurred; and after all, when the mat- 
was to be heard, the parties had neither advocate, wit- 
es, or any thing in readineſs *, To remedy this, it 
provided and commanded, as the act ſays l, by the 
jo, that the juſtices of the king's-bench, and of the 
ch at Weſtminſter, ſhould decide all pleas that ſtood 
determination at one day, before any new matter was 
igned, or new plea commenced the day following. 
ANOTHER impediment to the adminiſtration of juſtice 
e from the canons of holy church, which forbad, under 
of excommunication, that any man ſhould be ſworn 
the evangeliſts, or that any ſecular plea ſhould be held 
Wcrtain ſeaſons. "Theſe are ſtated by Britton to be as 
os: from the Septuageſima to eight days after Eaſter ; 
the beginning of Advent to eight days after Epiphany z 
the Ember-days ; the days of the great litanies; the 
pation-days ; the week of Pentecoſt; in the time of 
eſt or vintage, that is, from the feaſt of St. Margaret, 
July, until fifteen days after the feaſt of St. Michael 
Archangel; and in the ſolemn feaſts of the acts of the 
ts. All theſe times, ſays our author, were allotted for 
yer, to ſilence debate, to reconcile thoſe that were at. 
t, or to gather the fruits of the earth; being warks 
er of piety or charity n. If theſe ſeaſons are compared 
the ſcheme of des communes in banco, in the former 
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the act, as it is great charity to do right to all men, at il 
time, when need ſhall be, it was provided, by the afſen 
of all the prelates, that affiſes of novel diſſeiſin, mortam: 


Aſſiſes. 


in the vacations, and ſometimes part of a term, could ng, 


for which reaſon ſome of thoſe ſeaſons, that ſtood moſ 


Septuageſima v, and Lent, as well as Inqueſts 1. This gene. 
ral ſtanding diſpenſation of the canon in future was ol. 
| tained of the biſhops at the ſpecial inſtance of the king. 


to caſes where it before had no effect. One was, when 


to ſue by petition to the king: but now it was enadtel! 
of novel diſſeiſin; in which he ſhould recover double d- 
mages, and the offender ſhould be amerced to the king 
A proviſion was made reſpecting diſſeiſins, which ſeemst 


that reaſon, EEO, that the act ſays, it was provide 


HISTORY OF THE 


der of the year that was not occupied by the Terms, and 
indeed, to incroach upon ſome of them. The circuits d 
the juſtices therefore, which, no doubt, were always hel 


WEE Org LT ogg. Ie = . d 4 _ 
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conſiſtently with the canons, be held without a diſpenſation; 


in the way, were now broke in upon. Foraſmuch, ſays 


ceſtor, and darrein preſentment, ſhould be taken in Adv 


Tux remedy by aſſiſe was extended by ſeveral ftatut 
eſcheators, ſheriffs, and other bailiffs, under colour of thei 
office, would ſeize into the king's hand the freehold d 
individuals. The diſſeiſee, in this caſe, had no remedy bu 
that he might either purſue the old courſe, or bring a wi 


be merely an affirmance of the common law*. It is f 


_ cautela, 


ſeems an abſurd proviſion, 
manner Nuareſme, which is the next 
word in the original, either means from 
Quadrageſima the firſt Sunday in 


n Vid. ant. 43... 
o Ch. 51. 

o If Septuagef na means ww the 
{ame period as in the paſſage juſt 
quoted from Britton, it mult include 
Lentz which therefore need not 
have been added, but ex abundanti 
If that is not the ſenſe, it 
can ſignify only the Sanday, which 
In like 


Lent to the end of it, or the whole 


the preſent year 1786, from & 
tuageſima Sunday to eight days alt 
Eaſter, is from February 12 


of Lent from Aſh-wedneſday. 


April 24. The Quadregeſim 
on March 5, and Lent ends Apfi 
Advent begins on 26 Noyem 
and ende 14th January. 
41 The expreſſion in the 
ſeems to convey, that inqueſts u 
to be taken before at ſealod 
This muſt have been by a ae 
Ch. 24. 
80 Vid. ant. vol. I. 11. 
4 
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1 nd agreed, that if any one be attainted of diſſeiſin, with 


| E obbery of goods, and it be found by the recognitors in an 
of 7: of novel diſſeiſin, the judgment ſhould be to recover 
„ damages, as well of the goods as the freehold ; and 
. De diſſeiſor ſhould make fine, and, if preſent, be ordered 


; o priſon : and fo was it to be in all caſes of diſſeiſin with 
rrce and arms, tho' there was no robbery of goods. 


f entry ſur diſſeiſin was brought by the heir of the diſſei- 
Ir being within age, we have ſeen, that the practice was 
r the parol to demur, until the full age of each reſpectivelyu. 
his occaſioned great delay, and contributed rather to 
dnfirm the injury of the diſſeiſor and wrong-doer. To 
rect this, it was provided *, that for the nonage of the 
e party or the other, in the above caſes, the writ ſhould 
dt be abated, nor the plea delayed; and if it came to a 
al, and the verdict was againſt the heir of the diſſeiſee, 

ſhould have a conviction, or attaint (as it was now 

ore commonly called) of the king's ſpecial grace, with- 

It paying any thing. So equitable did they think it to 
te care that the infant, who was by this act precipitated 

to a conteſt at law, to which by the old practice he was 

t liable, ſhould be protected by every legal means. The 

unt, as it ſhould ſeem, not being a writ, that was 

nted of courſe. 


he legiſlature v, when the firſt parliamentary proviſion was 
ade reſpecting this peculiar and ſevere proceeding againſt 
ors. & Foraſmuch, ſays that ſtatute, as certain perſons 


y many people are diſherited, and loſe their right; it is 
——_ that the king, of 55 Me, ſhall from hence- 


Ch. 37. | * Ch. 47. 
Vid. ant. vol. * 3 | | Y Ch, 38, 


13 . 


[x caſes of diſſeiſin, if it happened either that the diſſei- 
e or diſſeiſor died, leaving an heir within age, and a writ 


\TTAINTS had juſt before come e under the contemplation Ot attaints. 


df this realm doubt very little to make a falſe oath, where- 
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before us, we find by fiat. 1 Ed. III. ſect. 6. that an! 
taint was thereby granted in a writ of treſpaſs; and i 


ec ſoem to bim neceſſary. Many doubts have ariſen un 
this act. Some are of opinion, that tho' an attaint did 


real, more than a plea perſonal, they ſay, was, that in th 


he might reſort to an action of a higher nature, and ther 


HIST 


ce forth grant attaints upon innalts in plea of land, og 
« freehold, or of any thing touching freehold, when it ſay 


FORY or THE 


upon a falſe verdict given in a plea of land, yet the kin 
ſometimes, would not grant it without a ſpecial ſuit mak 
to him ; which produced great delay, trouble, and expen 
The reaſon of this difficulty in obtaining an attaint in ajk 


latter, the party grieved had no remedy but an attain 
which ſhould therefore be of courſe ; but that in pleas re 


fore this extraordinary redreſs was not abſolutely neceſſan 
Others have been of a contrary opinion; namely, that: 
attaint did not at common law lie in all pleas real; 2 
therefore this act provides, that the king ſhall grant it 
officio, that is, ex merito juſtitiæ 2. Upon the whole, 
ſeems to be the opinion of lord Coke, that an attaintl 
at common law, both in pleas real and perſonal ; and| 
founds that opinion, as he ſuppoſes, upon ancient writ 
and records. | 
 Howevex, it ſhould ſeem, ben the face of our ſtatut 
book, that this writ was not ſo general as 1s ſtated by ti 
learned author v. For, to fay nothing of the ſtatute m 


remarkable, that by ſtat. 5 Ed. III. c. 7. an attaint 


granted as well in pleas of treſpaſs without writ, 5 Wiſs | 
writ; from which it looks extremely likely, that each 


theſe was an enlargement of this remedy, which exten, 


* 2 Inſt, 237. 

z 2 Inſt, 130. 

» In confirmation of the Aeg 
book, vid. Rot. Parl. 18 Ed. 1. Petit, 
No. 93, Attaint denied in treſpaſs; 


and The Mirroir, where that writer 
complains of jt as an abuſe of the 


common law, that attaints did! 
lie in pleas perſonal as well a8 
real. This author, as is ſupp® 7 
lived towards the cloſe of the f 
of Edward 11. juſt before thoſe 3 
of Edward III. were oO l 
wir, Ch. 3. = 
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no ae than the excels words of the ſtatutes would car- C HAP. 1X. 
Iry it. Thus might lord Coke's opinion be ſhaken, by 8 
merely looking into the ſtatute-book; but it is evident 

from the former part of this Hiſtory, that an attaint lay 

only againſt jurors in aſſiſes, when the aſſiſe was taken in 

modum aſſiſæ, and not at all in other caſes of freehold, nor 

in any perſonal action whatſoever. 
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Ir is true that, from a paſſage in Bracton *, we muſt con- 
lude that the writ of attaint was not, even in theſe caſes, 
obtained in the ordinary courſe of the chancery, if the 
arty had ſuffered any time to elapſe; but that after a length 
en f time the king was to be ſpecially petitioned to allow it. 
owever, it ſeems harſh to put any other conſtruction upon 
his ſtatute than the following : that perjury had grown 
o common, it was become neceſſary to declare, that an 
attaint ſhould be had not only in an aſſiſe when taken in no- 
lum aſſſe, but in all ingugſts in pleas of land or of freehold, 
vr of any thing touching freehold. 


IF it is neceſlary to draw any particular inference from 
nabe words de ſon office, perhaps the following may be as 
atural as that abovementioned; not that the king ſhell 
grant theſe writs whenever applied for, ex merito juſtitiæ 
a ſenſe which the words ex officio ſurely never bore in any 
M rriter of Latin, whether good or bad), but that the king 
all ex officio, without being ſued and applied for, grant 
Tits of attaint to make inquiry of the perjury of jufors. 
his is the {true ſenſe of ex officio; and this conſtruction 
3 Ws ſupported not only by the earneſtneſs with which the 
latute complains of the crime, but by the words annexed 
emo the grant of this new power to the © Lins when it ſhall 
eem to him neceſſary. | 

Wr have ſeen d that the champion in a writof right was 
o ſ\vear de viſt et audits proprio, or that of his father; but 


© Vid, ant. vol. I. 370. Vid. ant. vol. I. 429. 


1 things 
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things were ſo altered, that we find a ſtatute made in this 


HISTORY OF THE 


parliament © to the following effet: © Becauſe it ſeldom 
« happened, but that the champion of the demandant is 
cc forſworn, in that he ſweareth that he or his father ſaw 
ce the ſeiſin of his lord or his anceſtor, and his father com- 


cc manded him to deraign that right;“ it is provided, that 


henceforth the champion of the demandant ſhall not be 


compelled ſo to ſwear. But the old oath in other points 


was to be obſerved. 


SEVERAL proviſions were enatied to facilitate the courſe 
of proceeding and proceſs in actions. In a writ of dower 
unde nihil habet, the old plea of the tenant, whereby it 
uſed to be objected that ſhe had received her dower of an- 


other man before the writ purchaſed, was taken away; un. 
| leſs the tenant could ſhew that ſhe had received part of her 


dower of himſelf, and 1 in the ſame town, — the writ 


Vouching to 
_MXgranty. 


purchaſed. 


VovucuinG to warranty and caſting EY were put un- 
der ſome wholeſome reſtrictions. Theſe indulgencies had 


been too much abuſed. In all real actions, the tenant was 


permitted to youch any perſon, tho* he or any of his an- 
ceſtors never had any thing in the land whereof he might 


infeoff the tenant, or any of his anceſtors, Again, the 
_ perſon vouched might in like manner vouch another; and 
| when we confider that upon every ſummons ad warrant! 
zandum, there muſt be a lapſe of ſeveral months before a 
return of the writ could be had, the delay was infi- 
nite; while every voucher perhaps was falſe, To remedy 


this, it was provided as follows f ; Firſt, as to writs al 


| poſſeſſion, as thoſe of mortaunceſtor, coſinage, of "aiel (a 


vrit in nature of a mortaunceſtor ®), nuper obiit (for ſo they 


now called a writ de proparte), of intruſion, and other ſimi: 


n | r Vid. ant. vol. I. 363. 


- lat 
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ke country, or otherwiſe, as the court ſhould award, that 
he tenant or his anceſtor whoſe heir he was, was the firſt 
hat entered after the death of him of whoſe ſeiſin he de- 
nanded the land; then the averment of the demandant 
hould be received, if the tenant would abide thereon : and 
f not, and he had not his vouchee ready to enter immedi- 
tely into the warranty, he ſhould be compelled to anſwer 
Wyer ; ſaving to the demandant ſuch exception againſt the 
ouchee, if he would vouch over, as he had againſt the 
rſt tenant. | . 


hich made mention of degrees, none were to vouch out 
f the line there mentioned. As to writs which made no 
ention of degrees; as the writ of entry in the poft ; thoſe 
rits, ſays the ſtatute, ſhall not have place, but where 
ge other writs naming the degrees could not be maintain- 


or his anceſtor had ever ſeiſin of the land or tenement 
?manded; nor fee or ſervice by the hands of his tenant, or 
is anceſtors, ſince the time of him on whoſe ſeiſin the de- 
andant declared, until the time the writ was purchaſed, 
hereby he might have infeoffed the tenant or his an- 
eſtors ; the ſtatute directs this counterplea ſhould be al- 
wed in the before-mentioned writs of poſſeſſion, as well 


Ha 
in a writ of right. After all theſe checks upon vouch- 
o, the ſtatute, notwithſtanding, has a ſaving for tenants, 


bove-mentioned, yet might, perhaps, really have a char- 
r of warranty: as if a perſon, who neither himſelf nor 
y of his anceſtors ever had any thing in the land, releaſed 
the tenant with warranty; and a writ was brought 


n Vid. ant, 72. 


ar writs; if the tenant vouched to warranty, and the de- CHAP. 1x. 
aandant counterpleaded it, and averred by aſſiſe or by 8 


MoREOVER it was provided, that in writs of entry 


1Þ, If the demandant would aver, that neither the vouchee 


ho, though ouſted of their voucher by the counterpleas 


_ againſt 
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CHAP. IX. againſt the tenant, and he vouched the releaſor, and the 
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ſeiſin; then the tenant was ouſted of his voucher ; but yet 


make his attorney to ſue for him; and if not, it was enad. 


 fourcher by efſoin ; as when a pracipe was brought againſt two 


præœcipe is brought againſt A. and B. A. is eſſoined, and 
eſſoined again, and B. appears; and fo alternately : this 


pearances, interchangeably". The exceſs to which this 
practice was now carried, had crept in ſince the time d 


nend the two characters the recogni- 


HISTORY OF THE 


peat counterpleaded the voucher under this ſtatute, 
namely, that neither he nor his anceſtors ever had any 


by the ſaving. here made, he was to have his oy over 
by a writ of warrantia chartæ i. 

Essolxs were as great a grievance in judicial proceed. 
ings, as vouching to warranty. To limit theſe allo, it 
was provided & that becauſe in writs of aſſiſe, attaint, and 
Juris utrum, for fo the aff; ia utrum was now called (where 
the jurors, being returned the firſt day, ſuffered moſt by de- 
lays), the jurors had been troubled by reaſon of the eſſoins 
of tenants ; therefore, after the tenant had once appeared 
in court, he ſhould be no more eſſoined, unleſs he woult 


ed, that the aſſiſe or jury! ſhould be taken by default. 

"TT HERE was an inſtance in which the delay of eſſoin | 
was carried to an infinite length : that was, where ther | 
was an eſſoining /imul et viciſſim, or, as it was now. called, , 


or more tenants, and after each had had one eſſoin, which 
was by law due to them, they further delayed the de. 
mandant by alternately ſucceſſive eſſoins. As for inſtance, : 


B. appears, and hath idem dies given him; at which da 
A. appears, but B. caſts an 3 at the dies datus A. is 


was called fourcher, that is, to divide; becauſe they divide 
themſelves, in delay of the demandant by effoins and ap- 


| Bracton ; or at leaſt it was diſcountenanced by that al- h; 
OR | 
2 luſt. 240, 24: 8. tors might by poſſibility appearial © 

* Ch. 42. | | the trial. | 


' Uaſſije ou la j jure, to compre- = 2 Inſt. 2 50. 


thos; 
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thor ; for he lays it down expreſsly, that an eſſoin, in ſuch 


caſe, ſhould not be allowed at every appearance, on ac- 
count of the infinite delay it would occaſion a. The 
ſtatute made to remedy this abuſe recites, that © foraſ- 
« much as demandants are often delayed, by reaſon that 
« many parceners are tenants, of whom none can be com- 
« pelled to anſwer without the other; or the tenants may 
« be jointly infeoffed, in which caſe none may know his 
« ſeveral right; and ſuch tenants often fourch by eſſoin, fo 
« that every one of them has a ſeveral efioin ;” it therefore 
enacts, that for the future ſuch tenants ſhall not have 
an eſſoin, but only at one day, as a ſole tenant has; fo that 
they ſhall no more fourch, but have only one efloin. 

Or all the various eſſoins, none put ſo effectual a ſtop 
to juſtice as that de ultra mare; by which perſons would 


eſſoin themſelves, though they were really within the realm 


the day of the ſummons. It was ordained ?, that this eſſoin 
ſhould not always be allowed, it the demandant would 
challenge it, and be ready to aver that the tenant was in 
England the day of the ſummons, and three weeks after 
but it ſhould be adjourned in this form : that, if the de- 
mandant was ready at a certain day, by averment of the 
country or otherwiſe, as the court ſhould award, to prove 
that the tenant was within the four ſeas the day he was 
ſummoned, and three weeks after, ſo that he might be 
reaſonably warned by the ſummons, the eſſoin ſhould be 
turned into a default *. 

Tus far of theſe obſolete parts of o our ancient 1 
dence; which we have ventured to treat ſo fully, that the 
hiſtory of our law may be better underſtood, and the cau- 


ſes and effects upon which the changes of our juriſprudence 


have at different periods — — be clearly A 
guiſned. 


Vid. ant. vol. I. 410. . Ch, 43. Ch. 44, Vid. ant. vol. I. 404. 
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Wx have ſeen what the ſolennitas attachiamentorum was 
in the laſt reign 2. The great delay occaſioned by this te. 
diouſneſs of proceſs made it neceſſary to ſhorten it very 
confiderably. This deſign was begun by the ſtatute of Marl. 


bridge, which ordained, that the fecond attachment ſhould 
be per meliores plegios, and then ſhould go the laſt or great 
diſtreſs r. Another ſtep of this proceſs was now taken off; 


for it was ordained*, that ſhould the tenant or defendant, 


after the firſt attachment returned, make default, immedi. 


atsly the great diſtreſs ſhould be awarded; and if the ſheriff 


did not nike ſufficient return thereof upon a certain day, 
be ſhould be amerced. If he returned, that he had done 
execution in due manner, and the iſſues were delivered to 


the mainpernors, then he was commanded to return iſſues, 


at another day, before the juſtices. If the party came in 


at the day to ſave his default, he was to have the ifſues, 
If he came not, the king was to have them ; that is, the 


Juſtices of the king were to cauſe them to be delivered to 
the wardrobe ; the juſtices of the bench at Weſtminfter 
were to deliver them to the exchequer the juſtices in eyre 


to the ſheriff of the county. 

A New time of limitation was fixed in the following 
manner: In conveying a deſcent in a writ of right, it 
was enacted i, that none ſhould preſume to declare of the ſeiſin 


of his anceſtor beyond the time of king Richard ; which 


has ſince been always conſtrued to mean the firſt day of 


that king's reign. Writs of novel diſſeiſin, and of partition, 
commonly called uper obiit, were to have limitation from 


the firſt voyage of Henry III. into Gaſcony, which was 


in the fifth year of his reign (a period that had been fixed 
for aſſiſes of novel diſſeiſin by the ſtatute of Merton); writs 


+ Vid. ant, vol. I. 481, &c. ſtatute of Merton, vid. ant. vol. I 
F Vid. ant. 75, : 264 For the limitation of the 
Ch. 45. | ſeiſin in a writ of right, vid. ibid. 
Ch. 39. 427. wg | 


» For the limitations fixed dy the 


of 
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of mortaunceftor, of off inage, of giel, of entry, and de 
lativis, from the coronation of Henry III. Theſe con- 
tinued the periods of limitation till the reign of Henry VIII. 
when the policy of meaſuring the time of limitation, for 
commencing actions, by a certain number of years, was 
adopted in the place of theſe fixed periods. The prohibi- 
tion about beaupleader, made by the ſtatute of Marlbridge x, 
was revived and enforced 7. 


of our civil courts, the legiſlature provided for the due ad- 
miniſtration of the criminal law, by defining crimes, but 
more particularly by contriving modes of Pe and 
puniſhment. 

Ir ſhould ſeem, that eri in their tourns; and Jords 
in their leets, had exerciſed that part of their criminal juriſ- 
diction which related to eſcapes with too little diſcretion 


levied, by the ſheriff, or by any other, for the eſcape of a 
thief or felon, until it be judged an 1 by the juſtices 
in eyre. 

Tue crime of rape, which, 4 in ancient times, bad been 
felony, and puniſhable with death, had, in the laſt reign, 
been conſidered in a leſs heinous light, and puniſhed only 
by certain mutilations, which were thought peculiarly 
adapted to the offence *®. This ſpecies of puniſhment con- 
tinued till the legiſlature once more changed it. "The 
king, ſays the ſtatute b, prohibiteth, that none do raviſh, 
nor take away by force, any maiden within age, neither 
with nor without her conſent ; nor any wife or maiden of 
tull age (that is, twelve years old, being the age of con- 
ſent), nor any other woman againſt her will: and if any 
do, the king ſhall do common right, at his ſuit that will 
fue within forty days; and thoſe who are found guilty ſhall 


* vid. ant. 70. 4 Vid. ant, 38. 
Ch. 8. Ch. 13. N 
eh. 3. | 8 


WHILE theſe improvements were made in the practice 


for it was enacted *, that nothing be demanded, taken, or 
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king's pleaſure. If they have not whereof to make 
fine, the impriſonment ſhall be increaſed in proportion to 
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be puniſhed with two years impriſonment, and fine at the 


the enormity of the treſpaſs. We ſhall preſently © ſee that 


this new penalty was changed by parliament to the old one 


of felony. | 

Tarerasszs- in parks and ponds, which were thought 
not ſufficiently puniſhed by a compenſation in damages on- 
Iy, were to be puniſhed by impriſonment and fine at the 


King's ſuit ?; and, fays the ſtatute, if tame beaſts or other 
thing in the park were taken in the way of robbery, the 


common law ſhall be executed upon the offender, as upon 

one who had committed open theft and robbery. 
SEVERAL laws were made to guard againſt the miſcon- 

duct and extortion of officers of courts, who, from their 


ſituation, were enabled to throw obſtacles in the way of 
Juſtice, and ſo confer favours, or work oppreſſion, to an- 


i 
| | -Extortion of 
| _ eflices. 


ſwer their private views. A ſhort mention of theſe provi- 
fions may not be unentertaining, as they tend to ſhew the 
difficulty under which the adminiſtration of juſtice labourel 
at that time. | 
W'᷑ have before taken notice of a remedy n 0 for 
thoſe who were diſſeiſed by eſcheators, ſheriffs, and bai- 
liffs, colore officii*. It was now ordained, that no officers 


of the king, either by themſelves or any other, ſhould 


maintain ſuits or matters depending in court, to have a part 


or profit out of the thing in queſtion, according to an 


agreement made between them, under penalty of being 
puniſhed at the king's pleaſure. No ſheriff, or other offi- 
cer, was to take any reward for doing his office, but was 
to be content with the = 8 Pay under penalty of forte 


c Vid. 1 ſtat. Weſtm. 2. c. 34. ina ſtatute for that FEW 


© Vid. ant. vol. I. 266. where the Ch. 20. 
great lords wanted authority to pu- f Vid. ant. 116. 
niſh ſuch treſpaſſers with a ſhort Ch. 25. 


band ; but the king refuſed to concur 


6 ” 3 
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g double the ſum taken, and being likewiſe puniſhed at 
he king's pleaſure b. One article of expence to the ſub- 
ect in the circuits was, delivering out the capitula coronee 
which, it was ordained i, ſhould, for the future, be the 
Privilege of the juſtices clerks only; and they were not to 


f which a jury of twelve or ſix appeared, who were each to 
gave a duplicate of the capitula. Prior to this ſtatute, proba- 
ly, not only the clerks of the juſtices, but of eſcheators and 
ther miniſters and officers. that followed the eyre, uſed to 


f a perquiſite which, it was thought, ſhould belong to the 
lerks of the juſtices *. If a juſtice's clerk exceeded the 
um here allowed, or any one elſe took upon him to make 
ut the capitula, he was to pay thrice as much as he re- 
eived, and loſe his office for a year. It was alſo ordained, 
hat no clerk of the king, nor of any juſtice, ſhould accept 
preſentation to a church, concerning which any plea was 
en depending in the king's court, without ſpecial licence 
om the king, under pain of the church being declared 
oid, and of loſing his office. At this time many eccleſiaſti- 
| perſons were not only clerks in the chancery, and other 
f the king's courts, but alſo ſtewards of the houſhold to 
oblemen and other great men, and were therefore in ſitua- 
ons to procure favour or diſcouragement in ſuits . It 
as further ordained, that no clerk of any juſtice or ſheriff 
ould take part in matters depending in the king's courts, 
or commit any fraud whereby common right might be 
iſturbed or delayed. 

TRERE was great complaint that officers, cryers who 


s in eyre, took money of ſuch as recovered ſeiſin of land, 


\ Ch. 26, Ch. 27. * 2 laſt. 211. 1 2 Inſt. 212. 


* 


of 


ake more than two ſhillings of every hundred or town out 


vrite out theſe capitula; and, moſt likely, reduced the value 


ad an inheritance in their office, and the marſhals of juſti- 


other — depending in ſuit; and that fines were levied 
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— 1 of the crown ; which abuſe was in a great meaſure Owing 


_ thro” all ranks of perſons attendant upon courts. The 


and ſhall never after be permitted to plead in that coun 


got upon the bench of juſtice. It has been ſeen, that hy 
the ſtatute of Merton , every free ſuitor of the couny 


ſuit; and accordingly, amongſt the other ſuitors, to git 
judgment, and ſometimes, perhaps, take the lead in pro 


had no letters of attorney, as required by the ſtatutz 
be removed by the following law*, which ordained that n 


_ ſheriff ſhould ſuffer any barrators, or maintainers of {uit 
in their county courts, nor permit either ſtewards of grell 


HISTORY or TH E. 


to the exceſſive number of thoſe officers. Several penaltiz 
wereenacted to puniſh offences and extortions of this kind 

DvuriIxG the late diſſolute times, mal- practices ſeem ny 
to have been confined to inferior offices, but to have ry 


following proviſion was occaſioned, no doubt, by an expe. 
rience of this kind. It was ordained , that if any ſerjeat 
pleader *, or other, do or conſent to any manner of decet 
or colluſion in the king's court, in order to deceive th 
court or party, he ſhall be impriſoned for a year and a dy, 


If the offender ſhould not be a pleader, beſides the impi. 
ſonment, he was further to be puniſhed at the king s ples 
ſure, according to the degree of the offence. 


Wr have an inſtance where corruption and cabal hal 


and other courts might make his attorney to do ſuit ther 
for him. Under colour of this licence, two miſchiefs en- 
ſued: firſt, barrators, and maintainers of quarrels ?, wer 
encouraged by the ſheriff to become attornies, to malt 


nouncing judgment for, and in the name of, the other ſu 
tars : ſecondly, ſtewards of great lords, and others, whi 


would do the like 4. "Theſe were the miſchiefs intendedtt 


= Ch. 30. | =, 9 uerells may Gn plair 

Ch. 29. ſuits. 

*IIn the original a contre. 4 2 Inſt. 225. 0 
Via. c. 46. Vid, znt, vl. I. 25 5. . 


lords 


ENGLISH LAW. 129 


prds, or any other (unleſs he was attorney for his lord) CHAP. IX. 

» make, give, or pronounce judgment, if he was not ſpe- EDWAnDI 
« WARD J. 

jally ſo commanded by all the ſuitors, and attornies of 

tors, then preſent in court; and ſhould any one act 

therwiſe, the ſheriff, as well as the offender, was to be 

rievouſly puniſhed at the pleaſure of the king. 

Tuus far of offences againſt the adminiſtration of juſtice. Spreaders of 

here remains only one crime, which we ſhall firſt lle reports. 

zention, before we ſpeak of the regulations made for the 

provement of criminal judicature : this is the ſpreading 

falſe and ſlanderous reports. The cauſe of this act is 

ated in the preamble * : « Foraſmuch as there have been 

oftentimes found in the country deviſers of tales, whereby 

diſcord, or occaſion of difcord, hath many times ariſen 

between the king and his people, or great men of the 

realm ;” as had been lately experienced in the unſettled 

ign of Henry III.; therefore it was commanded, that 

om henceforth no one be ſo hardy as to tell or publiſh 

y falſe news or tales, whereby diſcord, or occaſion of 

cord or ſlander, may grow between the king and his peo- 

2 or the great men of the realm; and whoever does ſo, 

er. all be taken and kept in priſon until he has brought into 

wen hurt the firſt author of the tale. This, from the nature 

the thing, became the ſevereſt puniſhment that could 

ll be deviſed, as it might amount to perpetual impriſon- 

nt. | | 

RESPECTING the office of magiſtrates, it was provided 

unn the following manner. Firſt, as to coroners. It 

tut Sms, that of late many mean and unfit perſons had been 

pſen into that office, tho* the proper qualification for 

at Mh an officer was that of probus, legalis, et ſapiens, It 

(us now ordained, that * ſufficient men ſhould be choſen 

SF oncrs, of the moſt wiſe and diſcreet knights, who were 


5 Ch, 34. Cb. 10. 
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CHAP, IX. beſt ſkilled and willing to attend their duty; ; and ſuch 
rowdy 1. ſhould lawfully attach and preſent pleas of the crown. |; 


with the coroners, as well of appeals as of inqueſts, gf 
attachments, or of other things which belonged to that 
office; and no coroner was to take any fee for doing his 


more particularly marked out by a ſubſequent * ſtatute, d 
which we ſhall take notice in its proper place. 


amercements before juſtices in eyre to be aſſeſſed promil. 
cuouſſy by the ſheriff, and, as the ſtatute ſays, by barn- 


gone. Theſe fines were paid to the ſheriff and barrator, 


eyre, before their departure, by the oaths of knights aut 


ableneſs of amercements 7, was re-enacted in more com 


HOMO non amercietur, &c. and ſo was confined to natu- 
ral perſons, or, at furtheſt, to ſole bodies politic; thi 


HIS TORY OF THE 
was further directed, that ſheriffs ſhould have counter-roll 


office. The particular duties of this important office were 
IT had been the practice for the common fines and 
tors; and upon thoſe who were innocent, as well as upon 


the guilty ; all which was tranſacted after the juſtices were 


To remedy this, it was provided *, that henceforth fuch 
fums ſhould be aſſeſſed in the preſence of the juſtices in 


other honeſt men, upon thoſe who ought to pay; and th 


Juſtices were to cauſe the ſums to be put into e/?reaty iſ, 


which were to be delivered into the exchequer. 
THe chapter of Magna Charta concerning the reaſon. er 


prehenſive terms: for whereas that proviſion ſays, Liz 


ſtatute of . * extends it to cities, 1 
totons. 

BEcausE the method of Oe TERS felons by freſh ſu 
kad not been ſo much attended to as formerly, and gie 
obſtruction was occahoned thereto by franchiſes, an 4 
was made to enforce this common-law proſecution, | It WY.) 


* stat. 4 Ed. I. ſt. 2. de officio co- * Ch. 14. vid. ant, vol. L 
ronatoris. e * Ch. 6 
rs Ch. 18. 


direcde 
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directed“, that all perſons i in general ſhould be ready and CHAP. IX. 
Ppparelled, at the command and ſummons of the ſheriff moans op? 
End cry of the country, to ſue and arreſt felons, as well 

ithin franchiſes as without. Thoſe who neglected or re- 
uſed, were to be fined at the king's pleaſure : and if de- 
zult was made by the lord of a franchiſe, he was to forfeit 
is franchiſe to the king; if by a bailiff, he was to be im- 
rifoned two years. The ſheriff, coroner, or bailiff, who 
hewed any favour to a felon, or concealed felonies com- 
itted within his diſtrict, was to ſuffer a year's impriſon- 
ent, and afterwards pay a grievous fine; or, ſhould he 
ot have wherewith to pay, he was to ſuffer n 
or three years. 

Sous laws were made for ordering of offenders, when Of replevying 
ken. It ſometimes happened, that perſons committed Priſoners. 
or murder would ſue out the writ de odio et atid, and, 
btaining a favourable inqueſt before the ſheriff, would 
tt themſelves replevied till the coming of the juſtices in 
yre. To prevent unfair inquiſitions in theſe caſes, it was 
rdained b, that ſuch inqueſts ſhould be taken by lawful 
nen, choſen by oath (of whom two at leaſt were to be 
nights), who had no affinity with the priſoner, nor were 
or any other reaſon to be ſuſpected. 

Bur, in this article of replevying offenders, fupicion of 
wour and malice went further than the jurors; for it is 
ated, in a ſtatute which we are now going to mention, 

that ſheriffs and others who had the cuſtody and impri- 

ſonment of perſons © charged with felony, uſed to let out 

ſuch as were not properly repleviſable, and kept in pri- 

fon ſuch as were, that they might gain of the one party, 

and grieve the other.” For this reaſon, and becauſe it 
ad not been hitherto particularly determined who were 


; leviſable, and who not, except in the caſe of perſons 


; Ch. * | © Rettez de felonie. 
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| was to loſe his office for ever, tho? he held it in fee ; al 
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od for the death of a man, or by command of the 
king, or of his juſtices, or for the foreſt, it was therefor 
expreſly enacted * what offenders ſhould, and what ſhoul 
not be repleviſable. Firſt, the following perſons were i 
no wiſe to be repleviſable ; neither by the common writ 
that is, the writ de homine replegiando, nor without writ 
that is, ex icio, by the general diſcretion intruſted to ſhe. 
riffs in this point; namely, perſons outlawed ; thoſe why 
had abjured the realm ; provors ; thoſe taken with the 
mannor; thoſe who had broken the king's priſon ; thier 
openly defamed and known; ſuch as were appealed h 
provors, ſo long as the provors were living (if they wer 
not of good name); ſuch as were taken 5 houſe- bum. 
ing feloniouſly done, or for falſe money, or for counter 
feiting the king's ſeal; perſons excommunicated why 
were taken at the requeſt of the biſhop; thoſe taken fu 
manifeſt offences, or for treaſon touching the king 
perſon. The following perſons might be let out by {if 
ficient ſurety; but the ſheriff was to take nothing for f 
doing, and was to be anſwerable for them; namely, thok 
indicted of larceny by inqueſts before ſheriffs and bi- 
liffs by their office; thoſe of light ſuſpicion ; thoſe takn 
for petty larceny that amounted not to more than 120: 
if they were not guilty of ſome other larceny before ; thol 
guilty of receipt of felons, or of commandment, or forcy 
or of aid in felony done; thoſe guilty of ſome treſpaſs k 
which a man ought not to loſe his life or limb; a mana 
pealed by a provor, after the death of the provor, 1 he b 
no common thief, nor defamed. | 


IF the ſheriff, or any other perſon who had the ell , 
of priſons, let a perſon to bail who was not repleviſable, K 


* 


4 Ch. 15. Vid. ant. 15. firſt paſſage where the limit of ps 

© The duſtinctionbbetween greater larceny 1 is — Es Vi 
and ſmaller thefts is mentioned only ant. 42, | 
obſcurely by: Bracton. This is the 


ſhoul 


ENG LIS HLA V. 


ri, ny detained a priſoner, Who was repleviſable, after he had 
ri fered ſufficient ſurety, he was to ſuffer a grievous 
1. Wncrccment to the king; but if he took any reward for 


elivering ſuch a priſoner, he was to pay double the ſum to 


++ Win, and be at the king's mercy. 
l Ix this manner was the law of bail in criminal caſes 
 biWWtticd in the reign of Edward the Firſt: the ſame ſtatute 


as been adopted in later times, as * the rule by which juſ- 
ces of the peate are to govern themſelves. 

HavixG ſpoken of ſuch laws as were made to bring of- 
nders to juſtice, it follows, that we ſhould treat of ſuch 
directed the manner of adminiſtering it. It had been 
e uſage (contrary to the general law) in ſome coun- 
es to outlaw perſons appealed 5 of command, force, aid, 
r receipt, before the perſon who was appealed of the prin- 
jpal fact was outlawed. To render the law uniform in 
lis point, it was ordained *, that none ſhould be appealed 
command, force, aid, or receipt, until the perſon ap- 
ealed of the fact was attainted; nevertheleſs, the appellant 
as not therefore to delay commencing his appeal at the 
xt county againſt the acceſſory, any more than againſt 
e principal; only the exigent againſt him was to remain 
| the principal was attainted of the fact by outlawry, or 


en conſtrued to extend to indictments. | 
This account of the alterations made in our criminal 
w ſhall be cloſed with the two following ſtatutes ; one re- 


ber concerning a very ſingular R of our penal code, 
lcd peine forte et dure. 


* By ſtat. 1 & 2 Ph. & M. & 2 & s Vid. ant. vol, I. 315, 
Ph, & M. V Ch. 14. 


K 5 | WE 


herwiſe. This ſtatute, tho? it ſpeaks of appeals only, has 


ing to the exemption claimed by the clergy; the 
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hould it be any inferior officer who had done fo without CHAP. IX. 
Dee will of his lord, he was to ſuffer three years impriſon- In H 
nent, and to be fined at the king's pleaſure. Again, if 
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CHAP. IX. Ws have ſeen that the clergy had ſo far eſtabliſhed the 
exemption of their perſons from corporal pains, as for i 
to be laid down for law in the laſt reign, that a clerk taker 
for the death of a man, or any other crime, and impriſon. 
ed, if demanded by the ordinary to be delivered over to th 

court Chriſtian, ſhould be immediately delivered Without 
any inquiſition being taken |, The pretence of the eccle. 

Haſtical court was, that the clerk, ſo delivered, ſhould he 
put to make canonical purgation, and to eſtabliſh his 

innocence, or ſtand convicted of the charge. Whether 

this was conſtantly or fairly practiſed, ſeemed to be a mat. 
ter of ſome doubt. | „ 


— — 
EDWARD I. 


We ſhall now hear what was ordained by parliament 
on this point. It was provided !, that when a clerk wa 
taken on a charge of felony”, and was demanded by the 
ordinary, he ſhould be delivered to him, according to th 
privilege of holy church, on ſuch peril as uſually belong 
to it (by which probably purgation is meant), after tx 
cuſtom uſed in former times; and the king now admoniſh- 
ed and enjoined the prelates, upon the faith they owed hin, 
and for the common profit and peace of the realm, that 
thoſe who had been indicted of ſuch offences by a ſolemt 
inqueſt of good and lawful men in the king's court, /houl 
in no manner be delivered without due purgation, ſo tit 
the king might have no need to of ana any otherwiſe! i 
this matter. 


Pane fwieler- WE now come to the ſtatute which makes the firſt men: 
de. tion of any thing like, what has ſince been called, the Pein 
forte et dure; a puniſhment to be inflicted on ſuch as - 
fuſed to 6 put themſelves on a a jury, to be tried for the __ in 


i Vid. ant. bi. , by ordeal, which, in the canon laf 
x Canonical purgation was that by was Os vulgar purgation. 
compurgators, and had been recom- I Ch. 
mended by the canons in lieu of that 2 E/ 2 is pur ret de felonie. 
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of which they were indicted. The ſtatute ordains ", c that CHAP. IX, 
« notorious felons, and who are openly of evil name, TD. 
« and will not put themſelves on inqueſts of felonies, with 
« which they may be charged before the juſtices at the 
« king's ſuit, ſozent mys en la priſone forte et dure, ſhall have 
ſtrong and hard impriſonment, come ceux qui refuſent etre 
« q la commune ley de la terre, as thoſe who refuſe to ſtand 
« to the common law of the land, But this is not to be 
« underſtood of ſuch pritoners as are taken upon light ſuſ- 
« picios,” Great difference of opinion has ariſen upon 
this proviſion, Some have thought, that the puniſhment 
of peine forte et dure was ordained firſt by this act; and 
that at the common law, a felon ſtanding mute ſhould, 
upon a nihil dicit, be hanged, as the law is, at this day, in 
caſe of treaſon. Others have holden, that at the common 
law, in favour of life, he ſhould neither have peine forte ot 
lure, nor have judgment to be hanged, but be remanded 
to priſon until he would anſwer. Lord Coke is of opinion, 
that the peine forte et dure was a penalty at common law, 
and not ſuch a one as any judges could have framed upon 
the general direction of this act, which only ſays, they 
are to be ſent to priſone forte et dure; and that the 
words of this act were deſigned to refer to a ſubſiſting 
ſpecies of penance, which they ſufficiently intimated, tho? 
the particular mode of it was not deſcribed o. 8 
Tais proviſion is worthy of ſerious conſideration. The 
ſtatute ſays, that thoſe who will not put themſelves on inqueſts 
of felonies p, ſhall be treated as thoſe who refuſe to ſtand to 
the common law of the land %, The difference between 
theſe two kinds of refuſal, is a difficulty that ſtands as much 
in need of explanation as the manner in which the latter 
were puniſhed. : 
THOUGH this ſtatute, from the form of its expreſſion, 
does not ſeem to have introduced this penance, but rather 
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CHAP. IX, 


— — 
EDWARD I. 


nevertheleſs, not put to their penance, but had judgment 


mute, a jury of twelve men was impannelled. If they 


the ſame opinion, the ſentence was for the priſoner to be 
hanged”. It is true, there is no mention of ſuch pro- 
ceeding in Bracton; nor does that author, at all, acquaint IE 


the 5 Hen. III. (or even the time of Bracton) and the 
3 Ed. I. and was not eſtabliſhed by this act. That 


from the conſtant practice, which has allowed this penance 


king's ſuit; and thoſe authors who wrote neareſt the time 
of which we are now ſpeaking, ſuch as Fleta, Britton, 


ton is as follows: © If they will not put themſelves upon 
e the country, let them be put to their penance t until they 


© be barefooted, ungirded, and bareheaded, in their coat 


HISTORY OF THE 


ſpeaks of it as a thing already known; yet it does no 
appear, that it is taken notice of in any ancient writer, 
record, or Caſe, before the reign of this king. On the con, 
trary, ſome inſtances are to be found in the preceding reign 
of perſons arraigned for felony ſtanding mute, who were, 


S — — — 85 — 


to be hanged. The practice in 5 Hen. III. was, it ſhould 
ſeem, of the following kind: If a priſoner ſtood wilfully .. 


found him guilty, another jury of twenty-four was choſen 
to examine the verdict of the former; and if they were f 


us with the method of treating perſons who e re. 


fuſed to ſubmit to a fair trial *. | | de! 


IT ſhould ſeem, then, that this method of treating felons 
who ſtood mute, was introduced ſome time between 
it was ſupported by ſome other ſanction than this act, is plain 
to hold in cafes of appeal, tho? the act only ſpeaks of the 


and The Mirror, mention | the penance without referring 
to this ſtatute, 


THE manner in which this penance is deſcribed by Brit- 


tc pray to do it; and let their penance be this: that they 


6 only" „in priſon _ the bare ground, Ont f 


£ This appears by two curious re- * Vid. ant. 26, 27. f 
cords in the notes upon. Hale. S P. C. Si ſoient mys a lour Penance, 


vol, II. 322, = | 5M En pare lour eule. 


64 night 
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| night od day; that they cat dy bread made of barley 
and bran 3 that they drink not the day they eat, nor eat 
the day they drink ; nor drink any thing but water the 
day they do not eat; and that they be faſtened down 
with irons *,” In Fleta it is ſtated in a ſimilar way: 

i tamen non condemnabitur, ſed gaolæ committetur ſub 
td ſulus cuſtodiendus, donec inſlruttus petat inde ec legiti- 


ento indutus, et diſcalceatus, in nudd terrd, guadrantalem 
nem hordeaceum tantum pro duobus diebus habeat ad victum, 
m tamen quid quolibet die comedat, fed altero tantiim ; 
ec quod ſingulis diebus bibat, ſed die quo non comederit, 
nam bibat tantim, et hac diæta omnibus LEGEM REFUTAN= 
BUS iiungatur donec petant quod frius contempſerint Y. 

THe penance, ſtated by theſe two authors, is a rigorous 
tethod of compelling the criminal to undergo a trial; yet 
ry different ſrom the cruel way in which felons ſtanding 
ute were treated in after-times. The alterations this pe- 


fill be conſidered in their proper place. 
IF a conjecture may be hazarded upon a point that has 


as auxiliary towards the eſtabliſhment of trials by jury, 


preference to all others then in uſe. It may be remem- 
red, that MAagna Charta *, in declaring the privilege 


gem terræ; there being methods of trial much more an- 
therefore might more properly be called the lx terre, 


an the later invention of trial per pares. It is remarka- 


Flet. lib. 1 c. 29. ſect. 33. 195. 
* Viz. c. 29. Vid. _ vol. I. 249. 


g acquietare 3 cenſideratio vero erit talis, quid unico indus 


ance received, and the cauſes that led to ſuch alterations, 


ery man ſhall have of being fairly tried, mentions two 
odes ; that per judicium parium ſuorum, and that per 


ent, as we have before ſeen, than that by jury *; and ſuch 


Britt. c. 4. fol. 11. 7 Vid, ant. vol. I. 170 248, 198, 


reciting 


12 


CH A P. IX. 


EDWARD I. 


eated much debate, perhaps this ſtatute may be conſider- 


le that Fleta uſes the like ! in this ſenſe. After 
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CHAP. IX. 


\EDWARD I. 


per famam patrie®, ſays, that a perſon fo indicted might 
make his purgation, or put himſelf upon the country. | 
does not appear from that paſſage, nor from any other pat 
of that author, whether the country there meant, was the 


ſubject, that a perſon indicted was to ſtand or fall by the 


However, it ſhould ſeem, that it was intended by the pre 
| ſent ſtatute to make an alteration in this point; and th 
as a perſon appealed might put himſelf upon the county 
to prove his innocence, ſo one indicted ſhould no longe 


to do, make a ſpecific declaration by which of thoſe mod 


HISTORY OF THE 


reciting at length the judgment of penance ; he adds, thi 
is the courſe omnibus LEGEM refutantibus, with all tho 
who refuſe to be at the law, or common law; and the pa. 
ticular caſe he there ſtates as an inſtance in which thy 
judgment ſhould be paſſed, is of a criminal, who havin 
faid that he would defend himſelf per corpus vel per patrian 
as the court ſhould award, would not, as he ought by lay 


he would be tried. This was therefore to be conſidereds 
putting himſelf upon 0 trial at all, which was totally n. 
nouncing the deciſion of the law; and conſequently, by ti 
old courſe recogniſed in this ſtatute, he” was to be ſentence 
to the penance, 

To apply this to the ſtatute before us. The tral by 
inqueſt had of late been encouraged, as we have ſeen i 
the laſt reign, and was in more eſteem than the barbara 
practice of the old juriſprudence ; nor was there any ob. 
ject of judicial improvement that more deſerved the count. 
nance of a wile legiſlator than this mode of inquiry. We 
have ſeen that Bracton, in his account of the proceeding 


ſame which had indicted him, or ſome other : though f 
ſhould rather ſeem, from the whole of his diſcourſe on thi 


verdict of that fingle jury, unleſs he made his purgation 


make purgation, but ſhould be compelled to put himſelf ai... 


Vid. ant. 3 
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In inqueſt of the country, to try the truth of the charge CHAP. IX. 
Brought againſt him by the indictors. 


Ir the ſtatute is read with theſe ſentiments, and a 
nowledge of theſe circumſtances of the then ſtate of cri- 
ninal judicature, it will receive a new light, and appear in 
point of view in which it never was before ſeen, It will 
en very plainly ordain, that perſons charged or indicted 
f crimes who will not put themſelves on inquefts 
that is, on the particular mode of trial which it is ſeen fit 
o encourage, as the moſt rational), ſhall be ſent to priſon, 
nd treated with the ſame ſeverity as thoſe who refuſe to 
ut themſelves on the old method of inquiry, long uſed by 
he law of the land. The ſtatute certainly reads as intelligi- 
ly in this way as in any other, and perhaps more ſo ; and 
yhether this ſenſe of it is not ſtrengthened by the enſuing 
ſtory of the trial by jury, will be for the reader to 1 
Dne of the moſt remarkable changes in that proceeding, 
luring this reign, was the invariable reſort to a jury to try 
e indictment, and deliver the priſoner of the charge there- 
y brought againſt him. 
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BEFORE we diſmiſs the ſtatute of Weſtminſter the firſt, 
he laſt chapter but one © deſerves a ſlight notice, as it 
liſcovers the caution obſerved in every thing that concern- 
d the rights of the crown, both in private inſtruments and 
ts of the legiſlature. © Foraſmuch,” ſays that act, 
* as the king hath ordained all theſe things to the honour 
* of God and holy church, and for the commonwealth, 
* and for the remedy of ſuch as be grieved;” as he had 
ondeſcended ſo far for the national benefit, «© he would 
* not that, at any other time, it ſhould turn in prejudice 
of himſelf, or his crown; but that ſuch right as apper- 
{ tained to him ſhould be ſaved in all points.” As the 
feader goes through the ſtatutes of this reign, he will find 
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CHAP. IX. 


— 
EDWARD I. 


The office of 


coroners. 


HISTORY OF THE 


many reſervations of the king's right even more finguly 
and emphatica] than this. 

IRE next ſtatute in this reign is 4 Ed. I. 0, I. andis 
entitled, Extenta Manerii; being a ſort of direction fy 
making a ſurvey, or terrier, of a manor and all its a. 
pendages. This is followed by the ſtat. de Officio Ci. 
natoris, enumerating the duties of that office more parti 
cularly than they had been ſtated even by Bracton d. It; 
directed by this ſtatute, that the coroner ſhould go, Upon 
the information of bailiffs, or other honeſt men of the 
country, to the places where any were killed, or ſuddenh 
dead, or wounded ; where houſes were broken, or where 
treaſure was found; and ſhould forthwith command four, 
five, or fix aſſeſſors of the next towns to appear before hin 
in ſuch a place ; and there he was to inquire, upon their 
oaths, whether they knew where the perſon was killed 
whether in a houſe, bed, tavern, or in company, and who 


that company were. He was to inquire who were the 


principals and acceſſories; who were preſent, whether 
men or women, and of what age. Thoſe that were found 
guilty by the inquiſition i in this manner, were to be taken 
and delivered to the ſheriff, and committed to gaol ; and 


thoſe who were diſcovered, but were not found guilty, were 


to be attached; that is, were to give pledges to appear at 


the next coming of the juſtices, and their names were to 


be written in rolls. The coroner was to go immediately 
to the houſe of the perſon found guilty of the murder, and 
inquire what goods he had, and what corn in his granary; 


and, if he was a freeman, what land he had, and the value 
of it yearly; and was to cauſe the land, corn, and goods 


to be valued, as if for ſale, and to be delivered to the 


_ townihip, which was to be anfwerable for them before the 


juſtices ; the land was to remain in the King's hands, til 
the lords of the fee had made fine for it. After all this ce 


C 4 Vid, a 12, 
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-mony, the dead body was to be buried, and not before. CHAP. IX. 
In like manner inquiry was to be made, when any one 8 
as drowned, or ſuddenly dead, whether any hurt was 
ble on the body or not; and ſhould it appear they were 
ot killed, yet the coroner was to attach the finders, and 

l thoſe in the ſame company. | 
BgsIDES this inquiry ſuper viſum corporis, there were 
ther articles, which fell under the juriſdiction of the coro- 
er. He was to enquire of treaſure trove ; who was the 
nder, or ſuſpected thereof; and he was to attach him by 
our, fix, or more pledges. He was to attach perſons ap- 
-aled of rape, and of wounds, eſpecially if the wounds 
ere mortal; and the party offending was to be ſafely kept, 
ill it was perfectly known whether the perſon wounded 
ould recover. If the perſon recovered, then he need 
ly attach the offender, by four or {ix pledges, according 
o the ſize of the wound; if it was for a maim, by not leſs 
han four; for a ſmall wound, two would ſuffice. All 
hele proceedings were to be inrolled in the roll of the co- 
oner. Acceſſories were to be taken and kept till the 
rincipals were attainted or delivered. Decdands e were to 
de valued and delivered to the towns, under the direction 
ff the coroners ; as was alſo wreck of the ſea, and thoſe 
at laid hands on it were to be attached: thoſe who did 
ot follow the hute/ium, or hue and cry, were to be at- 
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o ached. All theſe objects of police had been, by the old 
V entruſted to the coroners ; whoſe office was of great 
il WF 02 /1deration and utility in the ee of che peace, 


nd the proſecution of offenders. 

Tux ſtatute of bigamy, called ſo from a proviſion made 
eſpecting bigami f, was paſſed in the fame year with the 
ormers, The general preamble to this ſhort ſtatute (for 
contains _—_ {ix Re: is yy remarkable, and well 
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e Such caſualties are called Bani „. 
this (ltatute, - | E Stat. 4 Ed. I. ſt. Jo 


6. | deſerving 


HISTORY OF THE 


CHAP.IX. deſerving of notice, as it gives ſome intimation of tu 
1 courſe then purſued in paſſing laws. It ſtates, that « 

c the preſence of certain reverend fathers biſhops of * 
e gland, and others of the council of the realm of England! 
the underwritten conſtitutions were recited ;” an 
afterwards they were heard and publiſhed before the 
and his council i, who all agreed, as well the juſtices x 

others, that they ſhould be put into writing for a perpe. 

tual memorial, and that they ſhould be ſtrictly obſerved! 
From this recital prefixed to the ſtatute of bigamy, i 
appears that the ſtatute was digeſted and framed by a fon 
of committee of parliament ; but that it was the approbs 
tion of the king's council, among whom were the juſtice, 
that determined the king in making it public; and that i 
was from the concurrence of theſe two bodies, and not thi 

/ of the parliament, that it derived its ſanction and at- 

5 thority. It was for this reaſon that S Hard, in the time d 

Edward III I. was of opinion that this was no act of pa. 
liament ; however, it has always been received as one. | 
ſeems to be a declaration of ſome points of the comma 

law, which was thenceforward to govern the judges i 
their deciſions. 

Tus firſt chapter is penned 3 with that view 

« Tt was agreed,” ſays the ſtatute, © by the juſtices and 

c other learned men of our lord the king's council, wit 

c heretofore have had the uſe and practice of judgments, 

that whereas, in caſe of a deed and feoffment made by ti 

king, ſo conceived as that a common perſon would ther 

by be bound to warranty, it had been held that the juſtice 

could not make an award of recovery over againſt tit 

King, they had done right in ſo judging, and the law 
ſo. In the ſecond chapter, a like proviſion \ was made re 
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h De coils regn A differs from that in ſome editions! 
i Gram rege, et concilio ſuo. the ſtatutes, as may be ſeen by col 
* See Pickering's ſtatutes from paring it with 2 Inſt, 287. 

the Cott, MS, where the wording 2 Inft, 267. 
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ting Aid prier which was the name now given to CHAP. IX, 
- courſe mentioned by Bracton, as a ſubſtitute for vouch- 8 
o, where the king was warrantor n. This was to relieve 
e king from aid prier, where there was no expreſs war- 
nty; or in caſe of a releaſe or confirmation, where the 
ing granted only as much as in him lay; and the like. 
nother proviſion was made about aid prier of the king by 
apter 3. However, as this ſtatute did not get into print till 
e latter part of the reign of Henry VIII. and, as it ſhould 
em, was not commonly known before, aid prier had often 
en granted in oppoſition to the directions here laid down. 
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By the fourth chapter it was agreed, that a regulation, 
hich, it ſeems, had been made in the reign of Henry III. 
out purpreſtures and encroachments on the king, and 
hich has not come down to us, ſhould be obſerved. This 
dained, that the king ſhould have power to reſume into 
is own hands all ſuch encroachments, whether of fran- 
iſes or other things. 
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THEN follows the proviſion which gave the name to this 
atute n concerning men twice married, who were called 
the canon law bigami. Theſe, by a late canonical 
onſtitution o, had been excluded from all the privileges of 
Jerks, However, certain biſhops, ſtill grudging that the 
y tribunal ſhould gain the advantage which was loſt by 
individuals of the clergy, had n many clerks in- 
cted of felony, notwithſtanding they had become bigam ; 
ledging that they had married a ſecond time before the 
onſtitution, and therefore, as they ſaid, were not within 
he meaning of it. As this was an opinion that ſeemed to 
we ſome legal reaſoning in its favour, it was neceſſary to 
clare by this ſtatute, that neither thoſe who were bigami 
fore the Conſtitution, nor thoſe who had become fo ſince, 
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® Vid. ant. vol. I. 439- | ry X. in the general council of 
* Ch. 5. Lyons; and is to be found in the S. 
i This is. conſtitution of Grego- tus Decret, lib. 1. tit, 12. 
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CHAP. IX. 


— primed} 
EDWARD I. 


and their heirs ſhould be bound to warranty. This ſeem 


not be bound to warranty, notwithſtanding the feof, 


ceſter, 6 Ed. I. containing fifteen chapters. We ſul 


| ſtatutes according to their matter; that is, into ſuch as. 
gard tenures and property, and thoſe that relate to the al 


to lie freſh for the ſpace of two or three years, ſo that nd 


der of the ferm or rent, or a performance of what was coll 


of certain words in a deed. It ſays®, P, that deeds which 


down by Bratton 9. Where a deed contained the word 
| edi et conceſſe, &c. to be holden of the chief lords of th 


where a man lett his land in fee farm, or to find eſtover 


HISTORY oF THE 


ſhould be delivered to the ordinary ; ; but that juſtice ſhow, 
be executed upon them, as upon lay perſons. 
Tas remainder of this act relates to the force and eſt 


contained the words dedi et conceſſi tale tenementum, wih. 
out reſerving homage, or without a clauſe containing wy. 
ranty, and to be holden of the donors and their heirs by: 
certain ſervice, ſhould be ſo conſtrued as that the dong 


to be only a confirmation of the common law, as lai 


fee, or of any other, and not of the feoffor, or his hein 
reſerving noſervice, without homage, or without the aboje 
mentioned clauſe, it was declared, that the heirs fhoul 


during his life, ſhould be bound by force of his own gilt 
T rx next which preſents itſelf is the ſtatute of Glow 


divide the proviſions of this as we did thoſe of the forme 


miniſtration of juſtice, whether civil or criminal. 
| Tus remedy a lord had againſt his tenant for defaulti 
ſervice, was by ſeizing what was on the freehold as a 1. 
mium, and holding it till the arrears were paid: anothe 
courſe was now directed in ſuch ſituations as were thouglt 
likely to produce a defect in ſervice. It was ordained, th 


in meat or in clothing, amounting to the fourth part i 
the real value of the land, and the tenant ſuffered the land 


diſtreſs could be found thereon, whereby to compel a ret: 


* Ch. 6. Vid. ant. vol. I, 445. 


tainel V 


ENGLISH LAW, 
; wy in the deed of leaſe ; then the leſſor, after the end 


pf two years, might have an action to demand the land in 
emeſne, by a writ to be had in the chancery. If the 
-nant came before judgment, and paid the arrears and 


* amages, and found ſuch ſurety as the court approved 
le or payment of the future demands, he was to retain the 
nd; but if he delayed till after judgment, he was to be 


arred for ever”. The writ framed upon this ſtatute was 
alled a Cefſavit per biennium, and was conſidered in the 
ature of a writ of right. The putting the lord in poſſeſ- 


ing back to the antient remedy of ſeizing the freehold * ; 
nder the guard, however, of a formal legal proceeding. 

Moch has been faid on the great force of a warranty ; 
ne of which was, that as it bound the heir to protect 
e donee in poſſeſſion of the land, fo it, d fortiori, barred 
im from ever claiming it againſt the deed of his anceſtor. 


uity. Thus, in caſe of an alienation with warranty, by 
perſon holding per legem Angliz, that warranty, de- 
ending upon the heir, barred him from claiming the in- 
ritance of his mother by action; but, conſidering the 
heritance did not belong to the father, this was an appa- 
nt injuſtice to the heir; and therefore the following ſta- 
te was made to regulate it. It was ordained, that if 
d inheritance deſcended to the heir from his father, the 
ther's warranty, tho' for him and his heirs, ſhould not 
nd the heir, nor be a bar to his demanding and recover- 
g the land by writ of mortaunceſtor, of the ſeiſin of his 
other: but if any inheritance did deſcend to him ex 
arte patris, he ſhould be barred as far as the value of the 


terwards thro? his father, then the alienee ſhould recover 


r Ch. 4. © Vid. ant. vol. I. 128. 


Vol. II. L 


on of his tenant's land by this writ, ſeemed to be recur- 


his point of law was not always conſonant to reaſon and 


heritance which deſcended; and if any deſcended to him 
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Warranty of 


tenant per legem 4 


Ang liz. 
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HAP. IX. 


N F 
EDWARD I. 


a a tenant per legem was not to be barred, unleſs an equi. 


. deed he was vouched. As the fon was to recover b 


law had gone: for, tho' an heir was not bound ad excan- 


ſerved no leſs ſecurity againſt the alienation of the father 
| Inheritance by the mother: not that a gift or feoffment by 


the reverſioner, for the forfeiture; but that the miſchit 


HISTORY OF THE 


againſt . of the ſeiſin of his mother, by a judicial writ 
to iſſue out of the rolls of the juſtices before whom the 
plea was, to re-ſummon the warranty; as was done i 
other caſes where the warrantor came into court, and ſai 
that nothing deſcended to him from the perſon upon whol 


mortaunceſtor, ſo his iſſue might have a writ of co/ay 
of aiel, and beſaiel. In like manner, the heir of the wit 
was not to be barred of his action after his father's a 
mother's death, by any deed of his father, if he demandel 
his mother's inheritance by a writ of entry ſur cui in vit. 
unleſs a fine had been levied thereof in the king's court. 
Tris proviſion ſeems conceived upon an idea that hal 
long prevailed reſpecting warranty; for, at common lay 
the heir was not bound to make recompence, unleſs ff. 
cient to enable him ſo to do had deſcended to him fron 
the warrantor ; and he was bound ad excambium only en 
rata, as far as the aſſets (as they were afterwards called 
would gon. In like manner, after this ſtatute the heir d 


lent deſcended to him from his father, who made the wal 
ranty. This was going a ſtep further than the comma 


bium beyond the aſſets which deſcended, it does not ap 
pear but that he was bound to warrant, and, of court 
barred from claiming the land againſt the warranty of hu 
anceſtor, notwithſtandirk, no aſſets at all came to him bf 
the ſame deſcent. 

IF the intereſt of the heir was protected againſt an ui 
juſt alienation of the mother's eſtate by the father, it & 


the tenant in dower could not be avoided by the entry d 


Ch. . Vid. ant, vol. I. 447. 
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vas often carried out of the reach of the law, in this way. CHAP. IX, 
Thus, if the feoffee or any other died ſeiſed, the entry 
ofhim in reverſion was taken away; and he could have no 
Nurit of entry, as the law now ſtood, until the death of the 
tenant in dower ; at which time the warranty contained in 
her deed (as moſt deeds had a clauſe of warranty, eſpe- 
ally when it was with a direct deſign to bar the heir) 
ould deſcend upon the reverſioner, if he was her heir, as 
he generally was, and ſo bar him of the inheritance for 
ern. To remedy this, it was ordained, that, in ſuch 
aſe, the heir, or other, to whom the land ought to revert 
after the woman's death, ſhould have preſent recovery 
that is, ſhould have right, in her life-time, to demand the 
and by a writ of entry to be made in the chancery?. The 
writ framed upon this ſtatute was called a writ of entry in 
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ang / proviſo; and the words of it are general, et gue poſt 
ni ionen: factam ad prefatum, c. without expreſſing 


any eſtate, contra formam ſtatuti de Gloceſter de communi 
oncilis regni noſtri inde PROVISI, revert! debet N formam 
7 lem flatuti, &c. 2. | | 

Tux law of damages underwent ſome change. Da- 
ages uſed to be awarded in aſſiſes of novel diſſeiſin againſt 
he diſſeiſors only*; and if they were unable to make 
mends, the diſſeiſee was without recompence : but. it was 
ow ordained, that ſhould the diſſeiſor alien the lands, and 
ot have that whereof damages might be levied, the per- 
on into whoſe hands the tenements came, ſhould be 
harged with the damages, ſo that each ſhould anſwer for - 
e time he held them ; likewiſe that the diſſeiſee ſhould 
ecover damages, in a writ of entry ſur diſſeiſin, againſt 
im who was found tenant after the diſſeiſor. It was fur- 
er provided, that whereas damages were not recoverable 
a writ of mortaunceſtor, except againſt the chief ord, 


t de 
her 


* 2 Inſt. . | 2 2 Inſt. 310. 5 
Ch. 7 | 8 Vid. ant, vol. I. 331. 
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CHAP. IX. by Rat. Marlb. b : damages for the "FATE ſhould be recg. 
85. vered in that writ, as in one of novel diſſeiſin; and alſo i 
writs of co/inage, aiel, and beſaiel. Further, as damage 
had been heretofore taxed only to the value of the iſſues o 
the land, it was provided, that a demandant in futur 
ſhould recover the coſts of his writ purchaſed, together 
it! | with the damages, not only in the above inſtances, bu 
generally in all caſes where he was intitled to recover d. 
mages; which is the firſt law obliging the unſucceſsfy 
party to pay the coſts of ſuit. It was moreover enadte 
that damages ſhould, in all caſes, be rendered where th 
land was recovered againſt a man, upon his own — 
or his own act. 
Waſte. Wx have before ſeen what: the common law ordained in 
caſes of waſte *, and what proviſion had been made by fiat 
52 Hen. III. cap. 235. and 3 Ed. I. c. 217. It was non 
provided, that a writ of waſte might be had in chancen 
againſt one who held per legem Angliæ; in which caſe, i 
ſhould ſeem, it did not lie at common law; and, in add: 
tion to the former ſtatutes, it was now declared, that i 
ſhould he where any one held for term of life, or years, « 
in dower. Not that the common law had already provide 
no redreſs in all ſuch caſes of waſte ; for we have befor 
ſhewn, upon the authority of Bracton, that a proceeding 
- might be had for waſte againſt a tenant in dower, a tenant 
for life, and a guardians, It 2 that a perſon a 
4 I tainted 
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d Viz.c. 16. Vid. ant. 6 2; and vol. years. How2ver, that writer gires u 


I. 366. authority for his opinion, unleſs Us 
© Ch. I. following obſervation is to be col 
Vid. ant. vol. I. 384. dered as ſuch; namely, that the la 
Vid. ant. 73. Which created the former of thei ej 
t Vid. ant. 110. _ eſtates and intereſts, provided 2 f ti 


I am aware that lord Coke lays medy itſelf againſt waſte, but | 
dow the law of waſte in a different the owners of land, who created ti 
manner. He fays, that it was pu- others, to provide a remedy | 
niſhable at common law in three their demiſe. This ſounds plauſ ae 
perſons, that is, in tenant in dower, enough; but this, like many off 
tenant by courteſy, and the guardian; general concluſions upon partial 
dut not in tenant for life, or for flight data, ſeems to have had 1 
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et 


Wintcd of waſte ſhould loſe the thing waſted, and ſhould CHAP. 1X. 
Poreover make recompence to treble the ſum at which the rr 

aſte was rated. Whereas it was directed by the 

reat Charter“, that guardians doing waſte ſhould loſe 

cir cuſtody, it was now declared, that ſhould the remain- 

er of the wardſhip not be equal to the waſte ſuſtained, 

te guardian ſhould make it up in damages. 

TEE increaſe of frivolous ſuits in the king's ſuperior 


durts, occaſioned probably the following law. It was 
<clared, that ſheriffs ſhould continue to hold pleas of treſ- 
ſs in their counties, as before; and further, that none 
ould have writs of treſpaſs before juſtices, unleſs they ſwore 
y their faith that the goods taken were worth forty ſhillings 
the leaft (which was the ancient limit tothe ſheriff's juriſ- 
Ron); if it was a beating, the plaintiff was to ſwear 
ut the complaint was true. Wounds and mayhems were 
be proſecuted as formerly; only the defendants therein 
ere now allowed to make their attornies, if the ſuit was 
dt by appeal; and if they were abſent, when attainted, 
ge ſheriff was to be commanded to take them, as if they 
ad been preſent at the judgment. To avoid delays, it was 
ovided, that if plaintiffs in ſuch actions of treſpaſs cauſed 
emſelves to be eſſoined after the firſt appearance, day 
ould be given to the coming of the juſtices in eyre, and 
e defendant in the mean time ſhould be in peace. Again, 
all actions where there lay the proceſs of attachment and 
ſtreſs, if the defendant eſſoinèd himſelf de ſervitio regis, 
d did not produce his warrant at the day, he was to give 
* e plaintiff twenty fhillings, as damages for his journey, 
colſ⸗ : 


a 2 ng elſe to recommend it to any and lays down the law in the above 


I eption among lawyers, but this general manner, without any regard 
* tixating, tho? ideal, diverſity. Lord to it. Vid. ant. vol. I. 386. and 
10 ke puſhes this hypotheſis ſo far ant. 73. 2 Inſt, 299. Reg. 72. Bro. 
* to paſs over the doubt that had Waſte, 88. 

1 is been entertained, whether * Ch. 4. Vid. ant. vol. I. 236. 
un ate was actually puniſhable at com- and ant. 1 10. | 


oft | | 
; _ law in tenant by the — ien. 
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CHAP. IX. 


EDWARD I. 


and beſaiel, after iſſue joined, the inqueſt was no longer to 
be deferred on account of the nonage of the defendant!, 


HIS TOR YOU THE. 
unleſs the juſtices in their diſcretion ſhould order more; 
beſides which he was to be amerced k. 


T Ex tediouſneſs of the old proceſs was leſſened by * 
regulations. In writs of mortaunceſtor, co/mage, atel 


A former ſtatute n, which took from parceners the fourcher 
by eſſoin, was SER to a man and wife when co-defen. 
dants n. In conformity with the common lav, it was de. 
clared, that where there were many heirs, tho' in different 
degrees, they might j join with him who could bring a mort- 


| aunceſtor *. 5 | ? 


Feigned recoye- 
Ties. 


what has juſt been mentioned. 
_ favour of termors, and to prevent waſte, tho* chiefly de- 


One circumſtance that rendered ſuch an intereſt peculiarly 


one who had a frechold. To remedy this it was now ot- 


THE remaining proviſions concerning civil matters ar: WW: 
confined principally to the city of London, and other citic Wi 
and boroughs; and in that light, are of leſs moment than | 
However, two Jaws in 


— a Pp 


ſigned for the city of London, were extended to the whole 
kingdom. We have before ſeen, that a term for year 
was of very inferior conſideration in the ſcale of eſtates 


precarious was, that it was ſubject to the will of the perſon 
having the freehold, who, by a colluſive recovery of the 
land, might entirely deſtroy the term; for the ? termor 
would not be allowed to falſify the recovery; it being 
rule, that none could falſify the recovery of a freehold, but 


dained, that if tenements in the city of London were 


* ©, 8. 

„„ 

= 3 Ed. I. c. 43. Vid. ant. 122. 
Chap. 10. Vid. ant. vol. I. 
16. 

Ch. 6. It is laid down by Brag- 


ton, that an af/i/a might be joined 


with a conſunguinitas, and both he de- 
termined upon one writ ;z as where a 
ſiſter demanded of the death or ſei. 
fin of a father, and a ſon of another 


ſiſter; in which caſe the writ would 


alledge, A pater B. et avus C. uu 
heredes ipſe B. et C ſunt, fuit jel 
in dominico ſuo ut de fœdo, &c. Bras. 
283. b. Vid. ant. vol. I. 363. 
We have before an inſtanct 
where a colluſive term was eſtzbliſt 
ed by ſtatute againſt the freeholdel 
by way of penalty for a fraud 
Vid. ant, 62, 63. 


leaſel 
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leaſed for years, and he to whom the freehold belonged C HAP. IX. 
was impleaded by colluſion, and made default after default, D 
or came into court and ſurrendered the freehold, to make 
the termor loſe his term, and the demandant recovered, ſo 
that the termor became intitled to a writ of covenant 
againſt his leſſor; in ſuch caſe, the ſtatute directs, that 
the mayor and bailiffs might try by an inqueſt, whether 
the demandant had right, or ſued by colluſion to defraud 
the termor. If the 8 was proved, judgment was to 
be given in the ſuit: if the latter, it was ordained, that 
the termor ſhould continue to enjoy his term, and execu- 
tion of the judgment ſhould be ſuſpended till the term was 
expired. This was the courſe directed, when a ſuit de- 
pended before the mayor of London, in which caſe the 
inquiry uſed to be made by writ in nature of a commiſſion 
grounded upon this ſtatute. At the cloſe of the act is this 
clauſe: © And in like manner ſhall it be done, in like caſe, 
« before juſtices, in an equitable way, if the termor chal- 
«lenge it before the judgment.” This was a general 
clauſe, extending the former part of the act to the whole 
kingdom ; and by virtue of this a termor might before 
judgment pray to be received to defend the right and inte- 
reſt of his term, on the default, or render, or nient dedire | 
of the tenant, but not upon faint pleader. The effect of 
ſuch interference and receipt of the tenant would be (if 
he proved the colluſion), that execution ſhould be ſuſpended 
during the term, as in the former caſe; for the act ſays, 
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en meſme le manner a. 

Ts is the firſt ſtatute that gave receipt in any caſe; 
but the principle upon which a perſon intereſted was allowed 
to interpoſe in a ſuit that was likely to affect his intereſt, 
is to be found. in the old practice at common law. Thus, 
if a tenant for life, or in dower, was impleaded, and neg- 


4 2 Inſt. 324. 


L 4 | lected 
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CH AP. IX. 


— — 
EDWARD I. 


granted out af the bench where the principal writ was re- 


| affe of freſb ferce. This was not a proceeding by writ 


ü ſummons ad warrantizandum ſhould iſſue out of chancery, 


the cauſe was to be remanded u. Some little alteration was 
made in this proceeding by a ſort of writ directed to the 
1 of the bench, which is no, like ſome other inſtru- 


HISTORY OF THE 


lefed to vouch the reverſioner in fee, the reverſioner 
might appear unvouched, and enter into the warranty, 

A LAW concerning waſte was made for the city of Lon. 
don, and, like the former, was, by a clauſe at the end, 
extended to the whole kingdom. This ordains, that, per. 
dente lite in the city of London, no tenant ſhould hate 
power to commit waſte, or eſtrepement of the land in 
queſtion ; and if he did, that the mayor and bailiffs, at 
the proper ſuit of the demandant, ſhould cauſe the land t0 
be ſafely kept. This was to be obſerved in other cities 
and towns, and every where elſe in the realm *. Upon this 
act was iramed a judicial writ of eftrepement, which was 


turned, the old writ of eſtrepement being, like other ori- 
ginal writs, ſuable only out of the chancery. The judicial 
writ was in effect a prohibition, upon which there might 
be an attachment, and the parties would come to pleading, 


IT ſeems, that in London there was an aſſiſe called an 


but by bill in the city court; and no damages were reco- 
verable. As it was, on this account, leſs effectual than an 
aſſiſe of novel diſſeiſin at common law, damages were now 
given . If in a ſuit in the city of London, a perſon was 
vouched in a foreign country, a difficulty aroſe, which was 
now removed by a ſtatute, directing, that a recordari facia 
ſhould iſtue to remove the cauſe into the bench, and that a 


After the vouchee had anſwered in the bench to the warranty, 


r vid. ant. vol. I. 446. „ 
. | „ 
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ents of the ſame kind, placed among the ſtatutes, as an 
Na of the legiſlature *. | | 

| THERE is only one chapter in this ſtatute that relates to 
Wminal matters. By this it was intended to check the 
W:cquent iſſuing of writs de odio et atid, and to appoint a 
Eourſe of bringing perſons accuſed to anſwer for their of- 
ces“. The king commandeth, ſays the act, that no 
rit ſhall be granted out of chancery for the death of a 
an, to inquire whether the perſon killed the deceaſed by 
miladventure, or ſe defendends, or in any other manner felo- 
joully; but ſuch perſon ſhall be kept in priſon till the 
oming of the juſtices in eyre, or juſtices aſſigned to deli- 


lid it ſe defendendo, or by miſadventure, then the king, 


Wir he pleaſes ; that is, upon the record being certified in- 
to the court of chancery, which court was CORAM REGE 
in cancellarid, a pardon would iſſue from the chancellor, 
It had before been a matter almoſt of courſe to grant par- 
dons in homicide ſe defendendo, and by miſadventure ; 


ſecured to the ſubject by this ſtatute. The act goes on to 
remedy the obſtruction occaſioned to juſtice by the frivolous 


hich merciful uſage, therefore, was only confirmed and 


* This is ſtat. 9 Ed. I. ſtat. 1. At 
he cloſe of this ſtatute is a memo- 
andum to tlie following effect: That 
his article was ſigned under the great 
eal, and ſent to the juſtices of the 
ench, after the manner of a writ 
atent, with a certain writ cloſed, 
ated by the king's hand, that they 
ould dd and execute all and every 
thing contained in the article afore- 


accord with the ſtatute of Glo- 
ceſter in all things.” A ſimilar in- 
ſtrument follows alſo the ſtatute of 


by the King and his juſtices, certain 


aid, albeit that the ſame did not 


Gloceſter, beginning thus: „After, 


» F 
expoſitions were made upon ſome of 
the articles above-mentioned.” Of a 
ſimilar nature with theſe two acts 
was the ſtatute of bigamy juſt men- 
tioned. Such facts as theſe, at a pe- 
riod when law and legiſlature were 
more regarded than they had beea a 
century ago, are very remarkable 
examples to confirm the obſervation 


before made reſpecting the king's 


authority to frame ſuch legiſlative acts 
as were calculated to promote a bet- 
ter adminiſtration of juſtice, Vid. 
ant, vol. I. 216, 217. 
y 2 Inſt, 315. 
Vid. ant. 21, 22. 


objections, 
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Homicide ſe de- 
fendends. 


er the gaol, and then ſhall put himſelf upon the country, 
le bien et de mal : and if it appears to the country, that he 


upon the record of the juſtices, may take him to his grace, 
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Stat ute of 
moi tmain. 


the valuable caſualties of tenure were gradually diminiſh 
To prevent this, it was ordained, in the moſt comprehen 


land, and retain it infee and inheritance. If he neglects 
during that year, the next ſuperior lord might enter; al 
if he did not enter within half a year, the right of ent 


the day, and hour, the time of the king, the town, a 


within a ycar and day after the fact a: ſo that the old lea. 


further e. Notwithſtanding the above law, religious me 


what was an object of more anxious concern to great lord 


HISTORY OF THE 


objections, to which the proceeding in appeals was liable 
It ſays, that appeals ſhall not be abated ſo eaſily as the 
have been; but if the appellor declare the fact, tho year 


the weapon, the appeal ſhall be good and valid, and fl 
not be abated for want of freſh ſuit, provided the party fu 


ing avout /7e/þ ſuit became rant obſolete d. 

IN the next year was paſſed the famous ſtatute, 7 Ed.]. 
of mortmain, or de religioſis, as it is ſometimes calle, 
The object of this law was to aid in enforcing the proj 


fion of the Great Charter on the ſubject of alienation i 
religious ſocieties, and to carry that reſtriction ſomewhd 


continued to accept gifts, and to appropriate lands, where 
ſervices that were due for ſuch lands, and that were origi 
nally deſigned for defence of the realm, were withdrawn, ant 


five and full expreſſions that could be contrived, that n 
perſon whatſoever, religious or other, ſhould preſume tt 
buy or ſell, or under colour of any gift, term, or othet 
title whatſoever, receive from any one, or in any otie 
way, arte vel ingenio, appropriate to himſelf any land 
or tenements, ſo as ſuch lands or tenements ſhould com 
into mortmain*, under pain of forfeiting the fame : al 
if any offended againſt this act, it was made lawful for ti 
chief lord next immediate, within a year, to enter on 


was to accrue to the next ſuperior lord; and if all tl 


8 Ch. 9. © Vid. ant. vol. I. 240, 
> Vid, ant. 18, 27. | © In mortuam manum 


lord 
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hs being of full age, within the four ſeas, and out of priſon, CH AP. IX. 
lected to avail themſelves of the forfeiture, the king gpwarD * 
t take the lands into his hands and infeoff others, ſav- 

g to the chief lords of the fees their wards, . and 

ber ſervices. 

NoTwiTHSTANDING the ſolicitude with which this 

atyte ſeems to have been penned, a method of evaſion 

25 ſoon diſcovered by eccleſtaſtics. This was to recover 

nds by default, in a colluſive ſuit brought againſt the per- 

n who had in contemplation to beſtow lands in mortmain. 

though this proceeding was by content and fraud, yet 

e juſtices held, that the religious and eccleſiaſtical perſons 


id not appropriate ſuch lands per titulum dont, vel alterius 
ienationts, as the ſtatute of mortmain expreſſes it, nor 
at they were within the words, aut alis qguoviſmodo, arte 
l ingenio. For as recoveries were proſecuted in a courſe 
flaw, they were by law preſumed to be juſt and lawful ; 
d it was accordingly held by the juitices, that they were 
ot within the ſtatute. Theſe fraudulent recoverics were 
ractiſed very ſoon after the ſtatute was made, and in a few 
ears grew to ſuch a height as to occaſion a parliamentary 
terference. It was ordained in 13 Ed. Ie, that when a 
efault was ſuppoſed to be made for this purpoſe, it ſhould 
e inquired by the country, whether the demandant had 
non right to the land or not; and that, if it was found he 
ad, judgment ſhould be for him to recover ſeiſin; if not, 
ae forfeiture ſhould accrue in the manner directed by the 
latute of mortmain. Every one of the chief lords was to 
e admitted to challenge the jurors of this inqueſt, and a 
hallenge might be made for the king. The ſheriff was 
o be charged at the exchequer to anſwer for the lands in 
queſtion. After this act it was uſual, when land was loſt 
dy default, to award a writ, called a quale jus, grounded 
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156 HISTORY O F T HE 
CHAP. IX, upon this act, in w hich dies was a 3 of the recoven, 
{pay wed and the ſheriff was commanded to ſummon a jury to 

guale jus idem abbas habuit, &cf, Thus were the clery 
hunted out of a new device for anithing themſelves ; by 
the practice of conveying land by means of a feigned rec. 
very, in a real action, did not ceaſe with this ſtatute ; y 
ſhall find, in a ſubſequent part of this Hiſtory, that ti. 
became a common mode of conveyance, of equal author 
w ith the ancient ones by teoftment and fine. 


TERRE are other ſtatutes on the ſubject of eccleſiaſtia 
poſſeſſions, which, though properly belonging, in pointd 
time, to the latter part of this reign, will, if tranſpoſe 

to this place, more ſatisfactorily illuſtrate this important put 
of the hiſtory of landed property. N 


IN ſtat. Weſtm. 248. a regulation was made for pre 
ſerving to religious ſocieties the property they had alread 
obtained. If, ſays the act, abbots, priors, keepers d 

hoſpitals, and other religious houſes founded by the kin 
or his progenitors, alien lands given to their houſes by hin 
or his progenitors, the land ſhall be taken into the king 
hands to be holden at his will, and the purchaſer loſe bk 
the lands and the purchaſe-money : and if the houſe ver 
founded by any common perſon, the heir of the donor ſul 
have the following writ, called fince a contra Formam ci. 
lationis. Pracipe tali abbati, quod juſtè, Ac. reddat A.] 
tale tenementum quod eidem domui collatum fruit in liber 
eleemaßynam per prædictum B]; et quod ad prediftum J 
reverti debet per alienationem quam prædictus abbas fecit i 
prædicto tenemento, CONTRA FORMAM COLLATIONIS pra. 
dictæ, ut dicit. So alſo of lands given for maintenance d 
a chantry, or of a light 1 in a church, or chapel, or oth! 
alms, if the land given was aliened. If land given fo 
theſe latter purpoſes was not aliened, but the alms wer 


# 2 Toft, 429. Ch. 4114. Or, per anteceſſores prœædicti . 


with- 
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very drawn ber the ſpace of two years, the donor or his 
0 th 
lery 
; by 
recy 
: it 
thy 


ori 


directed by the ſtatute of Gloceſter, by a writ of cefſavit 
biennium „ 

Taz following may be noticed as an inſtance of the 
ms advanced by the clergy. Perſons who were tenants 
the orders of Knights Templars and Hoſpitaller, enjoyed 
this time great privileges, as well againſt the king as 
inſt other lords; as, to be free from tenths and fifteenths 
e tothe king ; to be diſcharged of purveyance ; not to be 
| for eccleſiaſtical cauſes before the ordinary, ſed coram 
ſervatoribus privilegiorum ſuorum. Becauſe the knights 
both theſe orders were cruce ſignati, a croſs, as'the en- 
zn of their profeſſion, uſed to be erected on their lands, to 
tify that they were privileged and exempt ; and io ſacred 
re ſuch places held, that, at one time, a felon could en- 


lic 
it q 
Ofed 


Ivileges, it was enacted by ſtat. Weſt. ad. 13 Ed. I. ch. 
that wherever ſuch croſſes were erected, the land ſhould 
forfeited, as land aliened in mortmain. In the ſtat. 9 
pores, 18 Ed. I. ſtat. 1. ch. 3. it was expreſly declared, 
at the licence to alien there given, ſhould not be con- 
ued as giving any power to alien in mortmain. 
ANOTHER proviſion was made to check the abuſe of 
rical poſſeſſions 3 one of which was the waſte they ſuf- 
ed by being drained into foreign countries. This was 
a ſtatute paſſed at the latter end of this reign, de aſporta- 
religioſorum, 35 Ed. I. ft. 1. It is therein complained, 
at abbots, priors, and governors of religious houſes, and 
tain aliens, their ſuperiors, uſed to ſet tallages and im- 
litions upon monaſteries, and houſes in ſubjection to 
em, ſo that much of the opulence which was intended 
religious ſervice, the ſupport of the poor, ſick, and fee- 


i Vid. ant. 145. 


ble, 


C HAP. IX. 
irs were to have an action, to demand the land in demeſne, EDWAkd L appt 


y ſanctuary by flying to theſe croſſes. To aboliſh theſe 


rr 
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| proviſors, and were made ſubject to many penalties a 


Statute of 
Acton Burnel. 


merce, the following method of ſecuring a ready paymet 
of the debts of merchants was ordained by parliamenf 


ly or openly, by any device, carry or ſend, or cauſe toy 
carried or ſent, any ſuch tax out of the kingdom, und 


diſtinction in point of proceſs from common plainti 


HISTORY OF THE 
ble, and maintenance of hoſ] pitality, was conveyed out 
the kingdom. To prevent theſe abuſes of religious ink; 
tutions, it was ordained, that no abbot, prior, waz 
maſter, or other religious perſon whatſoever, ſhould fects, 
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pain of being grizvouſly puniſned for ſuch Frome 
the king's ſolemn injunctions to the contrary *; andy 
alien abbots, priors, maſters, wardens, and the like, in 
poling fuch tax, were to forfeit for the offence every thin 
they had. The proviſions of this ſtatute were in after. 
times reviewed by the legiſlature, when it was emplog 
in deviſing ſome method to reſtrain a new contrivance fu 
entiching foreigners with eccleſiaſtical property, called pr; 
don. "The perſons practiſing this new device were call 


forieitures. | 

To return to the wk of ſtatutes, from which we har 
been digreſſing: the next is the ſtatute of Aon Burnih 
Mercatoribus, II Ed. I. The prefling demands of me 
cantile concerns made merchants complain of the de 
and niceties of the law, and requeſt ſome ſpeedy cou 
might be appointed for recovering payment of their de 
at the appointed days; the want of which, it is ſaid, oc 
fioncd many merchants to withdraw from the kingdom, 
The ſhortening of the proceſs of attachment in favour « 
merchants, as was uſual in the laſt reign”, was a partial x 
dreſs, and ſince the ſolennitas aitachiamentorum had bet 
corrected by ſeveral ſtatutes, they ſeem to have enjoyed u 


For the ſupport therefore of credit, and the welfare of con 


cb. 2 ch. 3. W vid. ant, vol. I. 487 


mercha 
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erchant who wiſhed to be ſure of his debt, was to bring his 
btor before the mayor of London, York, or Briſtol, as 
might be, or before the mayor and a clerk, to be appoint- 
j by the king, there to acknowledge the debt, and day of 
yment; and the recognizance was to be entered on a 
ll by the clerk. Beſides this, the clerk was to make a 
citing obligatory, to which the ſeal of the debtor, toge- 
er with the king's ſeal (which was to be provided for 
at purpoſe and to be kept by the mayor), was to be 
Exed, If the debtor did not keep his day of payment, 
e creditor was to apply to the mayor; and upon view of 
e writing obligatory, and recognizance, the mayor was 


mediately to cauſe the chattels and deviſable burgages of 


te debtor to be ſold, to the amount of the debt, by the 
praiſement of honeſt men; and the money was immediate- 
to be paid to the creditor : if no buyer could be found, 


De goods themſelves were to be delivered to him. As to 
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e ſale of the deviſable burgages, the king's ſeal was to be 


Fixed thereto, for a proof of the ſale. If the debtor had 
d moveables within the mayor's juriſdiction, the mayor 
as to ſend the recognizance to the chancellor, who was 


b direct a writ to the ſheriff of the county where the 


dods were, to act as the mayor. 
Ir the appraiſors, out of favour to the debtor, ſet too high a 


ice upon the goods, they were themſelves to take them at the 


rice, and be anſwerable to the creditor for the debt; but the 
btor had no redreſs if they were ſold under their value; it be- 


3 bis own folly, ſays the ſtatute, that he did not ſell them 


imſelf, and pay his debt with the produce. If the debtor had 
o moveables, then his body was to be taken, and kept in 
ſon till he or his friends had made agreement with the 
reditor ; and, ſhould he be fo poor as not to be able to 
pport himſelf in gaol, the creditor was to ſuſtain him with 
read and water; which expence, as well as the debt, was 
d be defrayed by the debtor before he could be releaſed. If 


e creditor was a merchant ſtranger, the debtor was like- 
_ wite 


a | 


CHAP. IX. wiſe to pay all expences attending his extraordinary fy 


Cann nnd, 
ban wad I. 


as the original debtor, and were to be ſubject to the ſane 
execution; though that was not to be, till the goods of th 


- mayor and chief warden, or other ſufficient men choſe 
and ſworn thereto, when the mayor and chief warden cat 


ſtatute had been miſinterpreted by ſheriffs, and the execi. 


recognizance may be taken before the mayor of Lon. 


with the clerks. The ſeal of the writing obligatory allo 


this act the body of the debtor, if he is a layman, is to b 
taken in the firſt inſtance, and committed to priſon till 
has agreed about payment of the debt; and if the keepe 
of the priſon do not receive him, he is to be anſwerabt 
for the debt: a like power is given to the chancellor, i 
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here. If, inſtead of taking the. body, the creditor kb: 
accept ſureties, or matnpernors, for the payment, the 
were to bind themſelves before the mayor, in like mange 


principal were firſt exhauſted, 
ComPLAINT, it ſeems, was made to the king, that th 


tion of it delayed, upon various pretences. The king 
therefore, in a parliament holden the 13th year of 1 
reign, cauſed the ſtatute of Acton Burnel to be n. 
hearſed, and then ſeveral declarations were made by the 
legiſlature for enforcing it: theſe are contained in th 


Statute of Merchants, 13 Ed. I. ſt. 3. By this act, the 


don, or before ſome chief warden of a city, or of any othe 
good town where the king ſhall appoint, or before te 


not attend; and before one of the clerks to be appoints 
by the king. The recognizance is to have two part; 
one to remain with the mayor or chief warden, the other 


to be of two parts; the greater of which is to remain wit 
the mayor or chief warden, the other with the clerk. In 
ſtead of the prefatory proceſs againſt his moveables, . 


the debtor is not within the juriſdiction of the mays 
Within a quarter of a year after he is taken, his chattes 
and land (without confining it to burgages deviſable, 


the laſt act ans are to be. — to * chat he may pi 
ue 
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J debts by ſelling them; and ſuch ſale of his lands and te- CHAP. 1X. 
ements during the quarter of a year, for the diſcharge of his 
-bts, was declared good and effectual. If he did not make 
-rcement about payment within the ſecond quarter of a year, 
| his goods and lands are to be delivered to the creditor by a 
aſonable extent, to Held them until ſuch time as the debt 
wholly levied ; and the debtor is {till to continue in pri- 
n, and be kept on bread and water by the merchant. 
he merchant is to have ſuch ſeiſin in the lands and tene- 
ents delivered to him or his aſſignee, as to be intitled 
maintain a writ of novel diſſeiſin, and re- diſſeiſin, as if 
was a gift of a freehold to him and his aſſigns, till the 
bt is paid. When the debt is paid, the land is to be re- 
red, and the debtor delivered from priſon. The ſtatute 
res, that writs iſſued by the chancellor for taking the 
btor, ſhould command the ſheriff to certify the juſtices 
one bench or the other what had been done therein, at 
certain day; at which day the merchant is to appear, 
d there ſue, if agreement is not made. If the ſheriff re- 
rned non inventus, or that he was a clerk, then they 
oceeded againſt the goods and land, as before-mentioned. 
he n is to be allowed all damages, coſts, and ex- 
nces. If there are ſureties, they are to be proceeded 
ainſt, as the principal debtor is. 

7 1s ordained by the ſtatute, that all lands that were 
he hands of the debtor at the time of acknowledging 
> recognizance, even if given away ſince by feoffment, 
> to be delivered to the merchant; and after the debt 
d, they are to returnto the feoffee. Further, it was added 
way of caution, that ſhould the debtor or his ſureties die, 

> merchant ſhall not take the body of his heir, but ſhall 
e his lands, in like manner as if the debtor was living. 
perſons might enter into recognizances under this act; 
cept only Jews, to whom this ſtatute Was not to extend, 
ere was a ſaving of the old method of acknowledging 
ognizances, which was to be practiſed as before, The 
„„ MM ": 
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CHAP. IX. writ to take the perſon recited the acknowledgment of th 

EDWARD I. recognizance, and then commanded, gu9d corpus prodifj 
A. ſi laicus fit, capias, et in priſond neſtra ſalvo cuſtadir 
Facias, quouſque de prædicto debito ſatisfecerit, 


HISTORY OF-THE 


THis laſt ſtatute may be conſidered as contributing t 
extend the power of alienating land. In the ſame ſeſſions 
as we ſhall ſee preſently, any common creditor by juds. 
ment, was empowered to take half the debtor's land in exe. 


cution; but we ſee that, in favour of trade, a merchant 
| who had reſorted to this ſecurity might have the whole, 
A recognizance acknowledged with the formalities her 
preſcribed, was in after-times called a fatute merchant; 
and a perſon who held lands in execution for payment d 
his debt, as hereby directed, was NG tenant by flatut 
merchant. 


77 CHAP, 
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* 


H E moſt diſtinguiſhed * of this king's reign is 
the thirteenth year, when great alterations were 


ade in the law by ſeveral ſtatutes. In this year we have 
he ſtatute of Weſtminſter the ſecond, the ſtatute of Win- 


heſe is an important occurrence in the juridical tultory of 
his reign. 

Ix diſcourſing of cheſs 3 we ſhall begin with 
e ſtatute of Weſtminſter the ſecond. The firſt chapter 
f this ſtatute is on the ſubject of ſome of thoſe conditional 
ſtates, of which ſo much was ſaid in the laſt reign a. It 
generally known by the name of the ſtatute de donis con- 


2 Vid, ant. vol. I. 294. 
M 2 4 tio- 


Zjectment of Ward. Preſentments ＋ Jurors to be ſealed 
—Rape—Statute Y Winchefter —Statute of Circumſpectè 


heſter, the ſtatute of merchants mentioned in the preced- 
g chapter, and the ſtatute of ctrcumypecte agatis, Each of 


* 
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Origin of eſtates 


Eil. 
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1 | 


» Theſe words are taken from 
the tranſlation in our ſtatute- book, 
which I preferred in this particular 


inſtance, becauſe every one's ear is 
familiarized to them ; and as this 1s 


This act has 00 more diſcuſn 
than, perhaps, any parliamentary proviſion in the ſtatus, 
book; and deſerves a very particular conſideration in thi 
place. The deſign of it cannot be better underſtood, thy 
from a recital of its contents. It ſays, that where land 
were given upon condition, as to a man and his wik 
and the heirs begotten between them; with an exprels con 
dition, that, ſhould the man and his wife die without hen 

| begotten between them, the land ſhould revert to the d. 
nor or his heir: again, where land was given inn /ilerm 
_ maritagium (which fort of gift, we know, had an implie 
condition, that, upon the death of the huſband and yit 
without any heir begotten between them, the land ſhoulff 
revert to the donor or his heirs) : again, where land wx 
given to a man et heredibus de corpore ſus exenntibus, i 
ſeemed hard, ſays the ſtatute, to the donor and his hein 
that their will expreſſed 1n the gift ſhould not be obſerved; 
for, ſays the act, in all the above caſes the feoffees 9 
prolem fuſcitatam, et excuntem av ipſis, have hitherto had 
power to alien the land ſo given upon condition, andty 
diſinherit their iſſue, contrary to the will of the donory 
and the expreſs form of the gift. And whereas, if fi 
feoffees had no iflue, and even if there had been any if 
which had afterwards died, the land ought, by the expreh 
form of the giſt, to revert to the donor or his heir; yett 
perſons to whom ſuch conditional gift had been made, uſed 
to infeoff others, and ſo bar the donors of their reverſion 
all which was in direct violation of the form of the gift. 
THESE are the miſchiefs of which the ſtatute complains 
and to remove them it ordains 3 follows: 
ward © the will of the giver ®, accerding t. to THE Vorn i 


; — 


that thencefor 


a 


wn Peil; paſlage i in | the at 
I thought that ſome readers mig 
be ſtartled, and diſappointed V 
new form of expreſſion. T | 
other parts of the ſlatute, 7 


al 
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the deed of gift manife}tly expreſſed, - ſhall be obſerved ;” 
\ that the perſon to whom ſuch a conditional gift was 
ade, ſhould not have power to alien, and prevent the 
nd from remaining to his iſſue, or, upon failure of iſſue, 
\ the donor or his heir. It was declared that the ſecond 


gem Angliæ, in ſuch conditional gift; nor the iſſue of 
ch ſecond huſband claim any thing by deſcent ; but 


hom land was fo given, it ſhould revert to their iſſue, or 
the donor or his heir; ſo that the law, in this particular, 
laid down both by Glanville and Eracton, was changed; 
d the opinion maintained by Stephanus de Segrave in 
e laſt reign was eſtabliſhed © Theſe are the words of 
is famous law; the great object of which ſeems to 


wer of making diſpoſitions that were to endure to all 
raity. The inclination ſhewed by the courts to ſupport 
e principle of this ſtatute, and the conſtruction they put 
jon it, ſoon promiſed to carry this intention into full 
_ Eh | 

'THsR 


aſband of ſuch a woman ſhould not claim any thing per 


at immediately upon the death of a man and woman to 


we been to ſecure the then poſſefſors of land in the 


Aly adhered to the original; and 


found to vary from the common 
112::0ns, Having in the above 
ance ſhewn my regard for the 
judices of the modern lawyer, I 
ſt attend to thoſe of the juridical 
orian, and to the nature of this 
IR The reader Who has paſſed 
ough the former part of this Hiſ- 
arrives at this period full of a 
leſſion in fayour of certain forms 


would expect to hear of a charter 
dation, and ſo indeed it ought 
de. That it is abſolutely neceſſary 
where to the language of the 
es im purſuing an inquiry like 
1 every one muſt know. A cu- 


language, for that reaſon, will 


Apreſſion. Inſtead of a deed of gift, 


rious obſervation in the next page 
upon the conſtruction of this ſtatute, 


is founded intirely on the expreſſion, 


and would have been loft, if the 
common tranſlation had been follow- 
ed. However, the reader ſhould be 
appriſed, that, from the time of this 
King, a conflict will inevitably ariſe 
between the old and new language 
of the law, and the victory will in 
the end be decided in favour of the 
latter, It muſt be our buſineſs to 
take care, now we have ſo much to 
ſay on the alterations made in the 


law by ſtatutes, that this ne tranſla- 
tion of od laws does not precipitate 
the victory before its natural time. 


: Vid, ant. vol. I, 298. 
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CHAP.Xz TRE conflruAion of the judges upon the wording a 
— —_— — 
EDWARD 1. intention of this ſtatute was, that the donee ſhould 10 
longer have a fee conditional, as before, but that the f; 
g © ſhould be entaills, cut, or divided, and he ſhould hay; 
| fadum talliatum. Indeed, this ſeems to have been for. 
ſeen by the makers of the act; for, in the ſame parliamen 
and before the ſtatute could have been agitated in the coun 
of law, we find the term fædum talliatum * as expreſia 
an eſtate then exiſting in the law. It appears, that v 
early after the ſtatute the judges had gone a great way ui 
purſuing its intention ; for they not only cut a fee tail oi 
of a fee ſimple, but they again divided the fee tail: 28 
inſtance, if a perſon took land by purchaſe to him and ili 
wife, and to the iſſue begotten by them in lawful mat. 
mony, nothing would here accrue to the purchaſors but 
freehold for their lives, and the fee to their iſſue: if . 
had no iſſue, the fee remained in the perſon of the d 
till they had iſſue; and if the purchaſor had no iſſue, or iſ. 
iſſue failed, the land reverted to the donor ©. In this cu 
ſtruction they ſeemed intirely juſtified by the terms of He 
ſtatute ; for it ſpeaks of the land not as deſcending tot 
Iſſue, but as remainig & 61 Sh rue; ; and, notwithſta e. 
ing the term deſcendere in the writ given by the act, it ſeen 
to conſider the iſſue and the donor as in the fame light. f 
numberleſs conſequences which followed from the reſtrict 
| impoſed by this ſtatute, furniſh no ſmall part of the diſc 
fion to which landed property afterwards became ſubjec 
as will be ſeen in the courſe of this Hiſtory. 


A REMEDY was ordained by this act for thoſe who wol 
avail themſelves of the new regulation made by it. 
following form of a writ was given: Præcipe A. quad fi 

| Ec, reddat B. manerium de F. cum ſuis pertinentiis, fi 
C. dedit tali viro, et tali mulieri, et heredibus de ipſi u 
et muliere exeuntibus, &c; Or thus: quid C. dedit tal "in: 


A 355 | Glanville, ſignifies an effate i 
» Britt. fo. 9 3. | | Lib. 7. e. 1. 
4 An eſtate ad remanentiam in 
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in liberum maritagium cum tali muliere, et quod poſt mortem CHAP, X. 
bradiftorum wirt et mulieris, prædicto B. filio eorundem 5 
viri et mulieris deſcendere debeat per formam donationis 
prallictæ, ut dicit, & c. Or thus: quod C. dedit tali et hære- 
Uihus de corpore ſuo excuntibus, et quod poſt mortem illius 
alis, prædicto B. filio prædicti talis deſcendere debeat per 
mam, c. The writ here given was for the iſſue, and 
as in after-times called a formedon in diſcender. There 
vas no writ of formedon in reverter, as it has ſince been 
alled, given by the ſtatute ; the writ whereby the donor 
might recover when iſſue fails, (ſays the act) being com- 
on enough in the chancery ; tho? there is no mention of 
uch a writ in Bracton. Leſt the efficacy allowed by the 
law to a Fine ſhould prejudice the proviſions hereby or- 
gained, it was declared, that if a Fine was levied of lands 
given in the above form, 1½ſ½ jure fit nullus*, it ſhould be 
oid ; and their heirs, or thoſe to whom the reverſion be- 
longed, tho they were of full age, within England, and 
put of priſon, ſhould not be under neceſſity to make their 
aims, This is the whole of the ſtatute de donis, to 
hich we ſhall have frequent occaſion to recur in the courſe 
of this work. ” TD Pi JF. 

Ir has been ſeen * how the adminiſtration of inteſtates? 
fects came into the hands of the ordinary; who was 
bound, however, to do ſuch things as the executors would 
have been liable to, had there been a will. It ſeems, this 
part of his charge was not ſufficiently conſidered by the 
iſhop, and therefore the following declaration of the com- 
mon law was made; namely, that the ordinary ſhould be 
bound to anſwer the debts of the inteſtate, as far as the 


goods would go, in the ſame manner as the executors muſt 
A done l. 
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* It may be worth remarking, * Ch. rx. Vid, ant, vol. I. 478. 
that theſe very words are uſed by h Vid. ant. vol. 1, 307. 30g. 
ratton to expreſs, that a fine was i Ch. 15. 
void. Vid. ant. vol. I. 479. 
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ExEcuToRs could not, by the common law, have y 
action of account, for an account to be made to the teſt. 


tor, becauſe an account was a matter that was confidere 


as reſting in privity between the two parties concerned: 
for which reaſon it was ordained, that, for the future, thy 
ſhould have a writ de compoto, with the ſame 28 as the 
deccaſed would have been entitled to *. 


TRE remainder of this ſtatute conſiſts of i improvements 


in the adminiſtration of juſtice. "Theſe were very nume. 


rous and important; the change in the order and courk 


of judicature, which was the grand object of Edwards 
_ reformation in the law, being principally effected by thi 
ſtatute. Theſe regulations divide themſelves into ſuch x 


concerned the juriſdiction of courts, and ſuch as made any 


variation in the courſe of proceeding. We ſhall firſt ſpeak 


of the former, in the order in which they were made. 


Tas firſt of theſe relates to the proceedings at the ere, 
There uſed to be proclamation made for the delivery of al 


writs by a certain day; after which no writ was to be re. 


ceived, Suitors truſting to this uſed to depart, when, 


by ſome connivance, writs would be received in their ab- 


ſence, and they loſt their land by default. To prevent 
this, it was ordained, that the juſtices in their eyres ſhoull 
appoint a time of fifteen days, or a month, more or le, 
according to the {1ze of the county ; within which the ſhe. 
riff was to certify the chief juſtice of the eyre, how many 
and what writs he had, and none was to be received after 
that ; but all proceſs iſſuing upon writs received after that, 


was to be null and void, However, to this there were 
made ſeveral exceptions: firſt, that writs abated might, 


during the whole eyre, be amended : ſecondly, that writs 


of dower of the ſeiſin of men who died within the ſums 


Ech 23, 
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a 
la. 


are impedit, of churches vacant within the aforeſaid 


rel immons, ſhould be received at any time before the depar- 
el: ire of the juſtices : and laſtly, that all writs of novel diſ- 
hey eiſin, at what time ſoever the difleiſin was done, thould 


the 


he received in tne eyre. 
Tris chapter makes a proviſion concerning the appoint- 


etters patent, or by writ under his ſeal, grant to any de- 
andant or plaintiff, tenant or defendant, to make his at- 
orney in any action, and command the judges to admit 
uch perſon to be attorney; but now, by this act, for the 
zuiet and good of his ſubjects, the king de ſpeciali gratia 
granted, that ſuch as had lands in ſeveral {hires where the 
yre was held, and had a ſuit there, and were apprehenſive 
iat they might be ſued in ſome other county, as before the 
uſtices of the benches at Weſtminſter, or the juſtices ad ca- 
endas af;[as, or in any county before the ſheriff, or in a 
ourt baron, might make their general attorney to proſe- 
ute and defend ſuits for them in the eyre : which attornies 
ere to have authority to do all acts, till they were re- 
oved, and the plea, determined; tho* they were not on 
hat account to be excuſed from being put on juries and 
ſiles before the juſtices m. By this parliamentary permiſſion 
to make attornies, the king gave up the fees that uſed to 
de paid for a ſpecial permiſſion to appoint an attorney; and, 
1 proportion, the carrying on a ſuit became leſs expenſive 
and troubleſome to the ſubject than it had been u. 


Taz next proviſions concerning judicature are ch. 29 
ind 30. The former relates to juſtices ad audiendum ei 


Lord Coke, 2 Inſt. 377» con- within which the ſummons of the 
ries infra ſummonitionem itineris to juſtices itinerant would run. Vid. aut. 
fy the ſpace of forty days pre- vol. I. 346. 

ous to the coming of the juſtices m Ch. 10 

neyre ; but I am inclined to think n 2 Inſt. 378. 

* Means, as in Bracton, the diſtri crete 


terminandum, 


ent of attornies. At common law, the king might, by 
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It ſhould feem, from the manner in which the writ of 9 
and termrner is here ſpoken of, that it was uſually iſſued at 


Juſtices of »i/ 
Prius. 


dor, from Oy» to hear, in Spaniſh, 4 Vid, ant, vol. I. 245. 


It was how enacted, that a writ (for ſo commiſſtons were 
called) de trarſgrefſione ad audiendum et terminandum, to 


trarfgreſio is to be underſtood in a large fenſe) ſhould ng 
from thenceforth be granted before any juſtices, Except 


writ ad audiendum et terminandum, to hear appeals, to be 
granted but in ſpecial caſes, and for certain cauſes, at the 
king's command. But, that ſuch appellees might not be 


commiſſi n, like that of gaol-delivery : it uſed alſo, one 


A writ of er and terminer might be fuperſeded under thi 


the account formerly given, and fo frequently recurred to, 
of the order of judicature, both as it ſtood at common law, 


_ uſage. In further reformation thereof, the following re- 


place, that there ſhould be aſſigned two juſtices ſworn, be- 


HISTORY OF THE 


6 or o of oyer and terminer, as they have {ines 
been uſually called. Of theſe there is no mention in Brac. 
ton, tho' they are hinted at in a ſtatute of the laſt reign, 


hearing and determining any outrage. or miſdemeſnor (fe 


juſtices of either bench and juſtices 1 in eyre, fi pro enorni 
tranſgrefſione, unleſs in caſes of particular enormity, where 
it was necetlary to provide ſpeedy remedy, and the king 
in his ſpecial grace ſhould think fit to grant it; nor was: 


detained in priſon an unreaſonable time, they. were to haue 
their writ de odio et ati, as ordained by Magna Charta?, 


the ſuit and prayer of ſome perſon, and was not a general 


ſhould think, to be directed to private perſons, whoſe names 
were inferted by the direction of the party ſuing it out, 


ſtatute, guia non enormis tranſgreſſio, &c. 


Tas is followed by the ſtatute of nib prius, as it has 
fince been called. It will be "unneceſſary to recapitulate 


and as it was altered by Magna Cha, ta, and ſubſequent 


gulation was now made. It was ordained, in the fir 


o It may be remarked, that Oy- „Ch. 29. Vid. ant. vol. I. 2 52. 


ſignifies a judge. 
5 fol 


It 


ENGLISH LAW. 


"8 ca; and them only, ſhould be taken all aſſiſes of 
novel diſſeiſin, mortaunceſtor, and attaints. "Theſe juſtices 
were to aſſoc iate to themſelves one or two of the diſcreeteſt 
knights of the county into which they came, and to take 
the before-mentioned aſſiſes and attaints, at moſt, three 
times in the year; that is, between the quindena of St. John 
the Baptiſt and the gule of Auguſt, that is, the feait of 
St. Peter ad vincula, being the firſt of Auguſt ; then be- 
tween the feaſt of the exaltation of the holy croſs, that is, 
the fourteenth of September, and the oCtave of St. Michael ; 
then between the feaſt of the Epiphany, that is, the ſixth 
of January, and the feaſt of the Purification of the bleſſed 
Mary". Theſe juſtices were, in every county, before 


their departure, to appoint the day of their return, that 


every one might know of their next coming : they were 
to adjourn aſſiſes from term to term, if the taking of them 
was deferred by vouching to warranty, by eſſoin, or by 
deſault of recognitors : and if they ſaw it would be proper 
for aſſiſes of mortaunceſtor, when reſpited by eſſoin or 
voucher, to be adjourned into the bench, they were to 
ſend the record with the original writ before the juſtices of 
the bench; and when the plea had proceeded as far as to 
the caption of the aſſiſe, then the juſtices of the bench were 
to remand the record, with the original writ, back to the 
former juſtices, before whom the aſſiſe ſhould be taken. 
It was ordained, that the juſtices of the bench ſhould give 
four days, at leaſt, in the year, in afliſes of the above kind, 
before the ſaid Juſtices aſſigned, in order to ſpare expence 
and trouble, 

Tavs far the ſtatute provides concerning aſſiſcs, which 
was nothing more than a modification of the inſtitution of 
juſtices of aſſiſe by Magna Charta. It then goes on thus: 
Beſides the above, inquiſitions to be taken of treſpaſſes 


7 For theſe feaſts and ſeaſons, and vid. ant. 58, the ſcheme of dies 
the relation they bore to the terms, communes in banco. 


which 
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- which were in ſuit before the juſtices of both benches 
was an enormous treſpaſs that required a more: 7g. 
lemn enquiry) were to be determined before theſe juſtices, 
as were alſo inquiſitions ariſing in other pleas depending in 


both benches, where the iſſue was of eaſy examination; 


as an entry or ſeiſin, or any one ſingle point which was to 
be tried. But it ordains, that inqueſts, where great and 
numerous points were to be tried, which required much 
examination, ſhould be taken before the juſtices of the 
bench, unleſs both parties joined in praying that the inqueſt 


might be taken before aliguibus de ſocietate, ſome aſſociated 
in the commiſſion, cam in partes as venerint; which, 


however, was never to be done in future but by two jul. 
tices, -or one juſtice, together with a knight of the county 
who ſhould be agreed upon by the parties. 

To carry the proviſion of this act into execution, it was 
moreover ordained, that no inqueſt ſhould be taken before 


any of the juſtices of the bench, unleſs a certain day and 


place was appointed in the county, 1n preſence of the par- 
ties, and the day and place inſerted in a judicial writ, in 


theſe words: Præcipimus tibi, quod venire facias coram 


juſtitiariis noftris apud Weſtm. in octabis ſancti Michaelis, 
NIST falis et talis tali die et loco ad partes las venerint 
drodecim, c. Thus the inqueſt was to be taken at Weſt 


minſter only upon failure of its being taken in the county; 


and the trial in the county was in later times, from the 
clauſe in the writ, ſaid to be at niſi privs ; tho? in the above 
venire given by the ſtatute, the word prius is not inſerted, 
as it now is, and indeed uſually was at that time ; for this 
clauſe of ui, or niſi prius, was not a new thing. In the 
reign of Henry III. when it ſeemed to be arbitrary and pro- 
miſcuous whether certain writs ſhould be tried at Weſt- 


minſter or in the eyre, we find ſome of them had this 
clauſe, NIST ju/titiari PRIUS ad partes illas venerint *, &c. 


8 Vid. ant. I 70. : . "0 ant, vol. I. 382. | 
Inqyssrs 


7 a ynyay 


InQUESTS taken in this manner were to be returned in- CHAP. X. 
to the bench, where judgment was to be given, and the 
inqueſt inrolled ; and inqueſts taken otherwiſe than in the 
above way were to be held void, except that aſſiſes of 
darrein preſentment, and inqueſts of quare impedit, ſhould 
be determined in their own county, before one juſtice of 
the bench and one knight, at a day and place certain ap- 
pointed in the bench, whether the defendants conſented or 
not ; and there the judgment was to be given immediately. 

It was further directed, that all juſtices of the benches in 
their itinera ſhould have clerks to enroll pleas pleaded be- 
fore them, as they had been uſed in time paſt. It was or- 
dained that juſtices aſſigned to take aſſiſes ſhould not com- 
pel jurors to ſay preciſely whether it was diſſeiſin or not, ſo 
as they ſhewed the truth of the fact, and prayed the aſſiſ- 
tance of the juſtices ; if they, however, of their own ac- 
cord would ſay generally, that it was or was not diſſeiſin, 
their verdict was to be taken at their peril . This caution 
ſeems to have been in affirmance of the common law, and 
was inſerted only to guard jurors from being driven into 
the danger of an attaint *, | 
Tais was the manner in which the old appointment of 
juſtices was reformed, and that of juſtices of u prius, 
25 they were called in after-times, was firſt made. This 
latter received afterwards ſeveral alterations; ſome of which 
were made in this reign. As theſe contribute to ſhew the 
hiſtory of this important improvement in our judicial poli- 
y, it will be proper to mention them now, and bring the 
whole of this ſubject into one point of view. It ſeems, 
the juſtices of gaol· delivery, either not returning ſo frequent Juſtices of gadt- 
ly into the country as was to be wiſhed, or the perſons fill- lvery. 
ing that office not executing it as they ought, it was en- 
ied 5 ſtat. 7 Ed. I. ſtat. 1. . that Juſtices OO 
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to whom was to be aſſociated one knight in the county 


remain together, if they were laymen; and if one of them 


the diſcreeter knights of the county being aſſociated with 
him who was a layman, they two by the king's writ 
ſhould deliver the county-gaol, as well within liberties x 


| breaches of the ſtatute 3 Ed. I. c. 15. concerning bail and 
mainprize. Thus were juſtices of aſſiſe and nt prius con- 
ſtituted alſo juſtices of gaol-delivery. 


were qualified to be juſtices of 2 prius, were altered by 


were by this new law to be taken in time of vacation, be. 


examination. This ſtatute further impowered the juſtices 


tute of 77/7 prius x. 


were reſident, ſhould be commanded by the king's writ 


could anſwer. If they would put themſelves ſuper patri 


HISTORY OF THE 
to take aſſiſes in every county, after the aſſiſes ſo taken, ſhoulſ 


was a clerk (which was very often the caſe), then one of 


without, as had been done in gaol-deliveries formerly; and 
then proceed to make enquiry of, and puniſh ſneriffs fo 


Tre times for taking inqueſts, and the perſons who i 


the next chapter of this act, in the following way. Inqueſt 
and recognitions determinable before Juſtices of either bench, 


fore any juſtice of the ſame bench where the ſuit depended, 


where the inqueſt was taken; tho” in this, as in the former 
act, there was an exception of inqueſts that required great 


in taking inqueſts, to do that which appeared to them moſt 
expedicnt for the good of the realm, non an the ſta- 


FURTHER, by the ſtatute for perſons appealed, 28 Ed.]. 
ſtat. 2. it was ordained, that where ſuch juſtices aſſigned 
to take aſſiſes, and deliver gaols, found any provors in the 


gaol; the ſheriff of the county where the perſons appealed 


upon teſtimony of ſuch juſtices, to take the perſons ap- 
pealed, and bring them before the juſtices, where they 


am, the juſtices were to iſſue a judicial writ to the ſherif 
of the county where the felony was committed, quod venir: 


V Ch, 4+ 


| facial 
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TP an inqueſt of the county, to appear before the Tut; 
tices of the place where the provor was then detained. 

Tavs ſtood the. juriſdiction of theſe juſtices at the end 
pf this reign. This inſtitution was found to be a great 
mprovement on the eyre ; and, as it received ſeveral alter- 
tions in the two following reigns to render it ſtill more 
xeneficial and convenient, it ſoon made that ancient eſta- 
liſhment leſs neceſſary, and by degrees wholly ſuperſeded 
t. The variety in the taking of inqueſts, ſometimes in 
Fanch, and ſometimes in the county, as was the practice in 


luced to one uniform ſyſtem. 


WHILE the ſuperior tribunals were thus aſcertained, the 
xceſſes committed by inferior courts in extending their 
uriſdiction, were repreſſed by an act * which gave treble 
lamages againſt ſheriffs, and other bailiffs or lords, who 
rocured ſuits to be maliciouſly brought againſt perſons, 
ithout any cauſe of action, in the county, hundred, and 
ther courts. Among other regulations about inferior ju- 
iſdictions, a check was impoſed upon the judicial autho- 
ty aſſumed by certain perſons appointed by the Hoſpital- 


ers and Templars to be their conſervatores privilegiorum : 


natters belonging to the, king's court *. 


Tuus far were proviſions made for aſcertaining the 
dounds of judicature, and ſecuring a regular acceſs to courts 
f different kinds. There were many alterations made in 
e old remedies, which tended to render the former me- 
hod of proceeding more eaſy and effectual, Others, 
holly of a new kind, were contrived for ordering a courſe 
ff redreſs in caſes not already provided for: theſe conſiſted 
hiefly in new writs, upon which real actions were founded, 
pplicable to various purpoſes. We ſhall firſt ſpeak of 


! Vid ant. vol. I, 382. 391. * Ch. 36, * Ch. 43. Vid. ant ,157. 


the 


e laſt reign, no longer ſubſiſted ? ; but the whole was re- 
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eſe were enjoined not to preſume to entertain ſuits of 
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CHAP. X. the improvement made in the 1 at common lay, 
and then of thoſe that were entirely new. 

THE next chapter to that de donzs conditionalibus, pro- 

Of replevin. vides a remedy in three caſes of ſuits de vetito namis, which 

were thought great grievances. When a lord diftraing 

for ſervices, and the tenant replevied either with writ q 

without, and upon the plaint being made in the county a 

other inferior court having juriſdiction de vetito namis, he 

avowed the taking to be lawful and juſt, the tenant might, 

as we have ſeen, diſclaim any tenure between them; 

| whereupon, as the county could not try the tenure, ther 

- was an end of the ſuit, as far as it could be maintained in 

that court, and the diitrainer would be 27 7n:ſericardid, and 

it was not in the power of the court to inflict any penaly 

on the tenant for diſclaiming the tenure >. - This was one 

defect, which it was intended to remedy by the following 

proviſion. It was ordained, that, in future, where lords 

could not, in the like caſe, obtain juſtice againſt their te- 

nants in the county or other inferior court, they might, x 

ſoon as they had been attached, have a writ ad ponendem 

Ioquelam coram juſtitiariis, before whom alone juſtice 

could be ſubſtantially done to ſuch lords; and in the vrt 

of pone was to be inſerted this clauſe of removal, Quia ta- 

lis diſtrinxit in feds juo pro ſervitiis, et conſuetudinibus ſi 

debitis, &c. This allowance of a Pone to the defendant 

ſays the ſtatute, is no prejudice to the rule of the common 

law, that forbids © any ſuit pani coram juftitiarits at the mo. 

tion and prayer of a defendant ; for tho”, at firſt ſight, the 

tenant ſeems to be the plaintiff, and the lord defendant, yet 

when it is conſidered that the lord has diſtrained, and ſues 

for his ſervices and cuſtoms in arrear, he appears rather it 

the light of a plaintiff. As a rule to the juſtices to know 

on what ſeiſin a lord ſhould be permitted to avow a diftreb 

upon his tenant, it was agreed and enacted, that a diſtreß 
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ſhould 
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| Rode lie of ſeifin of a man's anceſtor or predeceſſor, 2 CHAP. X. 
tempore that a writ of novel diſſeiſin would run. 

A SECOND inconvenience in caſes of diſtreſs was, that, 
after replevying his cattle, the tenant would ſell or eloin 
them, as it was called, ſo as effectually to prevent their 
being returned to the lord, if the judgment of the court 
appened to be for a return. To pemedy this it was pro- 
vided, that, in future, the ſheriff or his bailiff ſhould, be- 
ore he made delivery of the cattle, take not only pledges 
1 proſeguendo, as had been always uſual (and indeed the 
xroceeding was thence called replegiare), but alſo pledges 
 averiis retornandis, for the returning the cattle, if a re- 
ſhould be adjudged. If pledges were taken in any 
ther way than this, the perſon taking them was to anſwer 
imſelf for the value of the cattle; and the lord might 
ave a writ againſt him, quod reddat ei tot averia, or tot 
alla if the bailiff could not make the amends, his 
incipal was to be liable. 

A THIRD inconvenience was, that when a return of the 
e was adjudged to the diſtrainor, the tenant would 
gain replevy them; but when the lord appeared in court, 
2 would make default, and conſequently a return of the 
ittle would again be adjudged to the lord; and fo it might 
Ippen ſeveral times, to the harraſſing of the lord, and the 
ter contempt of the king's court. To remedy this, it 
as ordained, that, after judgment for return of the cattle, 
ſheriff ſhould be commanded by a judicial writ, guid 
turnum habere faciat de averiis; and therein ſhould be 
erted a clauſe, Commanding him not to deliver them again, 
thout a writ making mention of the judgment paſſed by 
juſtices (which could not be but by a writ iſſuing 
t of the rolls of the juſtices before whom the plea was 
pending) ; and when the tenant applied to the juſtices 
ſuch caſe for a new replevin of his cattle, it was to be 

a judicial writ, commanding the ſheriff, quod captd ſe- 


ritate de e et etiam de averis (or catallis) re- 
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ble; faving, however, a new diſtreſs for any new cauſe “. 


of ſuch auditors, and delivered to the next gaol of the king 


ferris, et ſub bond cuſtodid, at their own expence, till they 


| livered to them. Further, the ſheriff, who had cuſtody 
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tornandis, wel eorum pretio, fi returnum adjudicetur, &. 
ſince called a writ of ſecond deliverance. Upon this the 
ſheriff was to make deliverance of the cattle that were re. 
turned ; and to attach the diſtrainor to appear on a certain 
day before the juſtices, where the plea was to be heard, 
If the perſon replevying ſhould make default, or a retum 
ſhould on any other account be adjudged, in this fecond 
replevin, the diſtreſs was ever after to remain irrepleviſg 


The writ of ſecond deliverance is ſimilar to one of the ſame 
kind uſed in Bracton's time, called a ſecond caption; tho 
that was, as it ſhould ſeem, an original writ. Indeed there 
is no mention in Bracton of any deciſive effect that writ of 
ſecond caption had, more than the writ of replevin ; and the 
making the cattle . ſeems 8 a regulation 
of Vis ſtatute. 

THe proceeding againſt accountants was rendered more 
ſtrict in all caſes of e bailiffs, chamberlains, and al 
manner of receivers who were bound ad compotum redden- 
dum. It was ordainedf, that when the lord of ſervants of 
that kind atfigned them auditores compoti, auditors of ac- 
count, and they were found in arrears, their bodies 


ſhould be arreſted, and they ſhould be ſent, on teſtimony 
in thoſe parts, there to be kept by the ſheriff or gaoler i 


ſatisfied all arrears. If a perſon ſo delivered to cuſtody 
ſhould complain that the auditors had charged him with re- 
ceipts which never came to his hands, and had not allowel 
him reaſonable diſburſements, and could find friends who 
would become manucaptors for him, and undertake to bring 
him before the barons of the exchequer, he was to be de- 


15 Ch, 2. 8 Vid. ant. 58. f Ch, 11. 


hin 
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him, was to ſc:re faciat the lord to appear at a certain day 
before the barons of the exchequer, with his rolls and tal- 
lies by which he made his account; and in the preſence of 
the barons, or auditors whom they ſhould aſſign, the ac- 
count was to be rehearſed, and juſtice done between the 


parties. If the receiver ſhould be found in arrears, he was 


to be ſent to the Fleet-Priſon s. Upon this clauſe was 
framed the writ called ex parte talis, for the perſon impri- 
ſoned to bring the enquiry before the court of exchequer. 
Tavs far of a particular method of proceeding with ac- 
countants. It was further ordained generally, in like caſes 
of account, that if the accountant fled, and would not 


come to account, he was, according to the ſtatute of Marl- 


bridge b, to be diſtrained, if he had any thing whereof diſ- 
treſs could be made, ad veniendum coram juſtitiariis ad 
compotum ſuum reddendum ; and if upon appearing he was 
found in arrear, and could not pay, he was to be com- 
mitted to gaol, -as beforementioned. If he fled, and it was 
certified by the ſheriff that he was non inventus, he was to 
be demanded i from county to county, till he was outlawed. 
It was moreover declared, that perſons impriſoned for ſuch 
matter ſhould not be repleviſable, and the ſheriff was en- 
Joined not to permit them to go at large, either upon a 
writ of replegiare or otherwiſe, without the aſſent of the 
lord, on pain of anſwering to him for the damages he had 


ſuſtained by ſuch ſervants, according to the amount he 


could make out per patriam, to be recavered in an action 
of debt. If the gaoler could not make amends himſelf, his 
principal was to be liable. "Thus was the proceſs in an 
action of account become more effectual. We have be- 
fore noticed that this action was allowed to executors by 
another rer of this e a 


1 Gaola de F letæ. | i Exigatur. 
d Vid. ant, 13s. | * Vid, ant, 168. 
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Waſte. 


CHAP. x. 
| bo ig ft prohibitione vaſtil, which iſſued in caſes of waſte, required 


writ. To prevent this miſtake, this writ of prohibition 


upon the ſummons, he was to be attached, and, after the 


diſtreſs, the {ſheriff was to be commanded, guad afſumptis 
the place waſted, and make inquiry of the waſte, and re- 


Weſtminſter, ch. 21 n. It was in another chapter o ordained, 
that when two or more had a wood, a turbary, a fiſhery, 
or the like, in common, in which neither knew what was 
his ſeveral] right, and one of them committed waſte againſt 


lie; and the defendant, when judgment was to paſs, ſhould 


future from the faid common but what his parceners would 


him in the place waſted. The writ in this caſe begun, 
(um A. & B. teneant * pro indiviſo, B. Jecit vajtum, 


HISTORY or THE 


A NOTION it fon had 3 chat the old Writ 4, 
the parties to anſwer only for waſte done ſubſequent to the 
was wholly taken away by ſtatute n; and there was ſubſti. 
tuted in its place, in all caſes of waſte, a writ of ſummons; 


by which the party complained of was to be ſummoned to 
anſwer for waſte done at any time. If he did not appear 


attachment, diſtrained ; and if he did not appear after the 
ſecum duodecim, &c. in proprid perſond, he ſhould go to 


turn the inquiſition; and upon that inquiſition they were 
to proceed to judgment, as directed by the firſt ſtatute of | 


the will of the others, in ſuch caſe an action of waſte ſhould 


bave his election to take his ſhare in a certain part to be 
aſſigned by the ſheriff, and the view of his neighbours 
choſen and ſworn for this purpoſe ; or to take nothing in 


allow. If he choſe to take his ſhare, it was to be allotted 


Ec. 
In favour of infants it was provided, that if they were 


eloigned, and fo prevented from appearing in perſon, their 
next friends might be admitted to ſue for them in all caſes 


where the infants could maintain an action 7. The eloigu- 
i Vid. ant. vol. I. 385. | * Ch, 22. 
Ch 14. | „Ch. 15. 


Vid. ant. vol. I. 110. 
men 


ENGLISH LAW. 
ment has been confidered only as an inſtance ſtated for an 
example, and the ſtatute has always been conſtrued as giv- 


ing a permiſſion in all caſes for infants to appear by their 


next friend; which, however, is nothing more than a 
confirmation of the common law. 
SEVERAL regulations were made reſpecting proceſs. 
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Of execution of 


Sheriffs uſed to appoint bailiffs to make diſtreſſes, who were procets. 


not known to be regular officers. 'I his was ſometimes done, 
in order to tempt perſons to make reſiſtance, and incur 
the penalty of contempt of the law. Thus was it made 
the means of extortion : but to prevent it in future it was 
ordained, that diſtreſſes ſhould not be made but by bailiffs 
ſworn and known ; and that perſons convicted of diſtrain- 
ing otherwiſe, ſhould reſtore damages to the party grieved 
in an action of treſpaſs, and alſo be puniſhed as for an of- 
knce againſt the king a. 

Tu execution of proceſs by ſheriffs was regulated by 
another chapter . The courſe of juſtice was much im- 
peded by the neglect of ſheriffs in making return of writs, 
and in making falſe returns. To avoid ſuch obſtacles to 
juſtice, if poſſible, it was directed, that perſons who ap- 
prehended the negligence of ſheriffs, ſhould deliver their 
writs in pleno comitatis or in retro comitatil, as it was called 
(which it ſeems was a continuation of the county court, 
alter the hearing of cauſes, for collecting the king's money 
and other buſineſs), and that a billet ſhould be taken from 
the ſheriff, or under-ſheriff, containing the names of the 
plaintiff and defendant in the writ, with the day on which 
the writ was delivered, and that at his requeſt, the ſeal of 
the ſheriff or under-ſheriff ſhould be affixed jp teſtimony 
thereof; but if the ſeal was refuſed, the Bo 
knights and other credible perſons preſent was to be taken, 
and their ſeal athxed. After —_ if the ſheriff did not return 


© cn. 37. Ch. 39. 


N 3 the 


2 . Y WE RR —_—_ 


of 
# 
Ul 
* 1 
_ 
_m 
* 
4 [TH 
© 
\ 
N 
— 
* 
» op 
N 
4 2: 
b - 
1 
i» 


— 


f 
4 
f 2 
* 
* 

3 
* 5 
171 

* 
1 . 

7 

78.7 
4:46 
: 7.30 
: t 
l F {| 
$1535 

4 

47 
: : 
: ' 
: * 
1 4 
4 
: 101? 
"M 
: 
* 7 * 
7 
! # 
"2 "iz, 
þ 

4 
* 5-28 18 

* 
1 

4 
N An 
IH 
== 
: Mu, 
5 * 
* 
+8 
Lal 
[} 
: u 
, 13 7 
. [3K $ 
43,59 
l 
G 
: 
7 . 
in 
4 77 
| YU 
£37 
_ 4 3s 
: 11 
n 
Fm" 
J 1 
, 4 
1 $37 
7 
1 17 wry 
. {4 1 
* > + 
- + 
5 7 
1 1 bf 
PE. 
1 | 
q 94 
= 68 7. 
1 
10 b 
1 1 
+ x 
# 1 74 
N 1 
1 1 
"t 
e 
Wu. 1 
1 wh 
} N 
4 A 
F | 
3 * 4 4 
k ., 
ir me 
LOR 
1 99 
r 
a . 
"1 ny” 
f 1 
þ { 0 
1 

4 
t 1 
* MK i FL & 
by * 

1 N 5 

1 

i il y 
„ 
14. 7 
: | 4 
& 
: "7 
4 7 2 
4% : 
: U 
ro oy 
1 0 
n 1 
1 " 
I 3 
iN 
f F N 
. Fi is n 
39 * 
„ 
5 | 
} 1 
: . p 
1 
1 
PI « 1 
N { 

4 
1 4 
- * 

* 4 j 
0 

C \ 

y 

I „ 

5 * 

. 

. 9 
„„ 

* 
. 

1 

i 
: "Js 
- 
' 
: =_ 1 
' 
N o 
N 74 
1 ? | \ 
1 = 
? ! 
if 
. , 4 a 
* 
4 bl 
x N 
KY 
K 
£08 
U 
C02 5 
: . fl 
7. * 
: _— oy 
; tho 
7 1 . 
b it 

1 2 
Ie. 
: Py 
U tr 

2 BD 
. 
: , 

1 | 
1 
1111 

" { 
">. HET 
1 CR 
"; 
1 
oy; 
; 3 
MES 
+ 
SE 
| Y 
{ \ 
7 
: k 
4 \ 

* 

N 

132 

| 

3 

F 
Ly 


529. HE, 


182 


CHAP. X. 


EDWARD I. 


to do, the ſheriff. was to be condemned both to the lord 


HISTORY OF THE 


the writ, and comlaine was made thereof to the juſtices 
a judicial writ was to go to the juſtices of aſſiſe, to make 
inquiry, by thoſe who were preſent at the delivery of the 
writ, what they knew of the delivery; and if it appeared, 
upon return of ſuch inquiſition, that the writ was delivered, 
damages were to be adjudged to the party grieved, in pro- 
portion to the ſubject of the action, and the inconvenience 
incurred. The ſame coucie was allo to be taken when the 
ſheriff. returned, that the writ came too late to be exe- 
cuted. 
SHERIFFS be e PEPE AN ballryo, that 
the y had commanded the bailiff of a certain liberty, 
viho had done nothing therein ; and then they would name 
ſome liberty, which, in truth, had no return of writs, 
To correct this, it was ordained, that the treaſurer and 
barons of the exchequer ſhould deliver to the juſtices a roll 
of all the liberties, in every county, that had the return of 
writs. If a ſheritt returned, that he commanded the bai— 
lift of a liberty not contained in that roll, he was puniſhed 
as a diſheritor, ſays the ſtatute, of the king. But if he 
returned, that he had commanded the bailiff of ſome li- 
berty inſerted therein, he was then commanded, guid ron 
omittas propter pradittam libertatem, but to execute the 
writ, and ſcire faciat the bailiffs to appear, and lay why 
they did not execute the king's writ, If they came an! 
acquitted themſelves, by ſaying they were not required ſo 


of the libertv and to the party to the ſuit, who had ſuſfered 
by the delay. If the bailiffs did not appear at the day, or 
did not on their appearance acquit themſelves in the above 
way, in every ſubſequent judicial writ, thro' the whole 
action, there was to be the fame clauſe of non omittas. 
ANOTHER inftance in which ſheriffs frequently failed, 
was in executing the clauſe de exitibus, &c. for levying 
jſſues; ſometimes* returning, that there were none, or 
{mall ; and ſometimes ſaying nothing at all of iſſues, 10 


ſüch return, e it was now ordained, the * 
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might erat werificare that the ſheriff could anſwer for CHAP. x. 
larger iſſues 3 upon which a judicial writ was to go to the —— 7] 
i of aſſiſe to make inquiry, in preſence of the ſhe- 
| if, if he pleaſed to be there, for what iſſues he could an- 
ſwer, from the date of the writ to the return; and if it 
was proved that he had not anſwered for the Whole, he 
was to be eſtreated into the exchequer for the overplus, 
and beſides was to be amerced for the concealment. The 
ſheriff was allo enjoined by this ſtatute to conſider all rents, 
corn in the grange, and all moveables (except the furni- 
ture of horſes and houſhold utenſils) as iſſues. Sheriffs 
were to be puniſhed for thelr firſt and ſecond offences by 
the juitices of aſſiſe; but for the third, only coram rege. 
Ir was commanded, that ſheriffs ſhould never in future 
return, that they were prevented from executing a writ by 
the interference and reſiſtance of ſome potent lord, as this 
was a diſgrace to the king's authority and crown ; and 
whenever a ſheriff was informed by his bailiffs that ſuch 
reſiſtance was made, he was to proceed immediately with 
the poſſe comitatds to ſupport him in executing the king's 
command. If it was proved to be falſe, he was imme- 
diately to commit the bailiffs to priſon ; if true, he was to 
do the ſame with the offenders, who ſhou!4 not be deliver- 
ed without the ſpecial command of the king. If he was 
till reſiſted, he was to certify to the court the names of 
the reſiſters, with thoſe who were aiding, conſenting, 
commanding, and favouring them ; who were to be at- 
tached per corpora by a judicial writ to appear coram rege; 
and if they were convicted, they were to be panties at 
the pleaſure of the king. 
ANOTHER complaint againſt ſheriffs, hundredors, and Of ſuramoniog 
bailiffs of liberties was, that they put infirm perſons, and jurors, 


tiole who lived out of the country, upon juries ; and 
ſummoned a greater number than was neceſſary, only to 


get money for diſpenſing with their attendance; ſo that, 
alter all, afiſes and juries very frequently would not be ta- 
, & | ken, 
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ken, for want of jurors. It was therefore ordained, tha 
in one aſſiſe no more ſhould be ſummoned than twenty. 
four; and that old men above ſeventy, thoſe who were in. 


curably ill, or at the time of the ſummons were ill, or not 
reſident in the country, ſhould not in future be put on ju. 


ries, or lefler aſſiſes ; nor any one who had not ſome free. 
hold of the value of twenty ſhillings per ann. within the 
county where the aſſiſe or jury was to be taken, or of for. 


ty ſhillings without it; unleſs they were witneſſes to char. 


ters, or other writings, whoſe preſence was abſolutely ne. 


ceſſary. As to great aſſiſes, where, on account of the 
ſmall number of knights, it might be inconvenient to affix 


any ſuch qualification, it would be fufficient, if they hal 


freehold of any value in the county. If any officer offend. 


ed againſt this act, he was to anſwer in damages to the 


party grieved, and be amerced to the king by the juſtices of 


aſſiſe, who were to hear complaints on this ſtatute, The 
qualifications of jurors were altered by the ſtatute de iis qui 


ponendi in lis, 21 Ed. I. ſt. 1. which requires thoſe who 


were on juries out of their counties (which was the caſe in 


trials at the bar of the courts at Weſtminſter) to hare 


land or tenements of one hundred ſhillings per ann. anl 
thoſe within the county, of forty ſhillings ; thoſe before 


juſtices aſſigned, or other miniſters of the king appointed, 


to take inqueſts, juries, or other recognitions, forty ſhil 
lings per ann.; but as to thoſe before the juſtices itinerant, 


and in cities, boroughs, and other mercantile towns, they 
were to remain as at common law, Reſpecting jurors in 
general, it was enacted by ſtat. articuli ſuper chartas 


28 Ed. I. c, 9. that ſuch perſons ſhould be put on inquelts 
and juries as were next neighbours ; thoſe who were mol 
ſufficient, and leaſt ſuſpicious ; under pain of paying do- 
ble damages to the party complaining, and being armerco 


ENGLISH LAW. 


To return to the ſtatute of Weſtm. 2d. Some further 
egulations were made for the forwarding of ſuits : theſe we 
all proceed to mention. As the Jaw now {tood, a war- 
antor, if, upon denying the warranty, it was found againſt 


deing obliged to warrant * ; but it was now thought proper 
o make the warrantor, in ſuch caſe, loſe his land, as the 
enant would : and further, to prevent colluſion and delay, 
t was provided, that where the tenant and warrantor were 
it iſſue, the demandant might pray a venire facias, to try 


zoned by the eſſoin de malo lecti. To prevent the long and 
edious courſe of aſcertaining the truth of this eſſoin by the 
writ de faciendo vigere *, it was now provided, that the 
party might, in the iter of the juſtices (which has been ex- 
tended by conſtruction to the common pleas), take iſſue 
whether /anguidus or not; and if it was found againſt the 
ſloin, that it ſhould be turned to a default. This eſſoin 
de malo lecti was wholly taken away in a writ of right be- 
tween two claiming by the ſame deſcent ; as between par- 
ceners. It had been enacted by ſtat. Marlb. c. 13. * that after 
a perſon had put himſelf on an inqueſt, he ſhould have only 
one eſſoin; but this not limiting at what preciſe ſtage he 
ſhould have that effoin, and as defendants would ſome- 
times take it upon the writ of habeas corpora juratorum, 
the conſequence was, that the jurors loſt their iſſues, and 
the inqueſt was not taken: it was therefore (principally 
for the eaſe of jurors) now provided , that the eſſoin ſhould 
be taken at the next day; which muſt be upon the venire 
facias, and not after. This alteration, like that of the 
ſtatute of Marlbridge, which it was meant to amend, has 
been conſtrued to relate only to perſonal actions. Again, 


2 — ant. vol. I. 447. „ 
* Ch. 6. | * Vid. ant. 75, 
* Vid, ant. vol. I, 414. 2 Ch. 27. 


im, ſuffered no other penalty but an am ercement, an a 


e matter . We have ſeen what great delay was occa- 
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ena. x. as at common law, no eſſoin was to be aid; where z 
| 8 day was gt ven prece part: un, and the parties agreed to come 
| without an eſtoin d. Again, whereas by the ſtat. Weſt, 
. © an eſſoin was taken from the tenant in certain affſes 
r appearance, it was now in like caſes to be taken flom 
"Xt demandant l. 

Fan veto, which likewiſe cents mach delay in 10 
actions, was diſpenſed with in ſome inſtances. It was or. 
dained®, that where land was loſt by default, and the loſe 
brought a new action; and where a writ was abated by a 

dilatory exception, aſter a view, as by non-tenure, or mil. 
naming of the place; no view ſhould be granted in a fe- 
cond action. In the following cafes there was to be no 

view at all: ina writ of dower, where the land was aliened 
to the tenant and his anceſtor, for he could not but knoy 
the land himſelf ; in a writ of entry, after a former writ 
quaſhed for aſſigning the entry wrong, in which there had 
been a view; and in all writs grounded upon a demiſe to 
the tenant h7m/c/f from the plaintiff or his anceſtors, dun 
fuit infra ætatem, non compos, in priſond, and the like. In 
theſe proviſions, the legiſlature ſeems to have acted upon 
the principles which governed on this Rs. in = latter 
reign *, 

THe other Ampebvew made in the eie ens of 
juſtice were of a more {triking nature than thoſe that haye 
juſt been mentioned, and claim a more particular regard: 
ſuch as, an execution given againſt land by elegt ; the 
introduttion of bills of exception; and the proceeding by ſcir? 

_poezas to revive a judgment of a year's ſtanding. Tbeſe 
vie Mall ſpeak of firſt, as more worthy the conſideration 
of a modern reader. The remainder of this ſtatute relates 


* 


d At common law, an eſſoin was © Viz, ch. 42. Vid. ant. 122. 
allowed on a day given prece parti- n. . | 
ur-; but not if expreſsly given ive © Ch. 43. 
ellnic. Compare ant. vol. I. 499, f Vid. ant. vol. I. 433. 
1 AF? Ah 412. | 
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o the real remedies ſo much practiſed in thoſe days, and 


me nich we have reſerved to be thrown together at the con- 


vil juſtice. | 


IM BorH Glanville EN Bracton paſs over perſonal actions 
o ſlightly, as to give us no information concerning the 
xecution that might be had thereon. We have ſeen, that 
here was a proceſs againſt the chattels and the land alſo to 
ompel an appearance &, and in caſes of outlawry, both 
;vht be taken; but it does not appear, that the land, like 
he goods, was ever ſold, or delivered to the plaintiff in 
It was only in real actions that 


Atisfaction of his debt. 


Vid. ant. vol. I. 483. 

* Vid. ant. 1 58. : 
i Tie common language of our 
Iw.books has been, that the writs 
f levari facias and fieri facias 
ere at the common law. Conſi- 
ring the ſilence of Glanville and 


actions, there is no direct authority 
Weitlier to contradict or ſupport that 
apmion. It ſeems, however, douht- 
ful whetizer thoſe writs eo nomine are 


improbable, that the latter might 
have obtained both its name and ex- 


lite, th fer i n — as much 


he land was taken; except, 
ted for by the late ſtatute de mercatorivus b. 
ras enacted as follows: that when a debt was recovered or 
acknowledged, or damages adjudged, in the king's court, 
he plaintiff ſhould have his election, either to have a writ, 
ind vicecomes FIERI FACIAT . de terris et catallis ; or 
dne commanding, guod wicecomes liberet ei omnia catalla 
lebitaris (exceptis bobus, et affris caruce), ET MEDIETA- 
TEM TERRA SU, quouſq; debitum fuerit levatum, per ra- 
tianabile pretium, vel extentam. 
hat if a perſon was ejected from a freehold ſo delivered to 
him, he . have his writ of novel difſeiſin, and re- 


. Ferro 


Bratton about execution in perſonal 


ff ſuch ancient date; and it is not 


tence from the words of this act. .” 
From the mere penning of the ſta- 


Jufon of theſe proviſions for the better adminiſtration of 


indecd, 


in the caſes provi- 
But now it 


The ſtatute ordained, 


a new regulation as the medictatem 
| It. is probable, that the diſ- 
tringas per terras et catalla, which was 
the meſue proce:s ia perſonal actions, 
was the proceſs of execution like- 
wiſe, The legiſlature ſeem to have 
an eye to this proceſs in the terms 
de terris et catallis. But the writ of 
fieri facias, properly ſo called, never 
contained any thing de terris. This 
defect is ſupplied by the levari facias. 
Thus theſe two writs reach all the 
objects that could be touched by the 
old proceſs of diſtringas; and were 
with that view, perhaps, framed af- 
ter this at, if not upon the aber ity 


Of it. Vid. ant. 182. 
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CHAP. X. 
EDWARD I. 
| Writ of elegit. 


* 


HISTORY OF THE 


diſſeiſin, if neceſſary *. Upon this there was framed a vrt 
of execution, called an elegit, from the words of the ſu. 
tute; and if a plaintiff or conuſee prayed this writ, the eq. 


try on the roll was, d ELEGIT Abi executionem feri d 


omnibus catallis, et medietate terra, &c. and the writ was 
ac cùm idem H. juxta flatutum inde editum ELEGERIT g1y 


IIBERARI pro prædictis 20 libris omnia catalla, et medieti. 


tem terre ipſius R. Sci. Thus was land made dire 


liable to anſwer for debts, contrary to the general policy d 
the feudal inſtitution. We have ſeen, that in the caſe d 


a merchant, lands of a particular kind might be taken in 


execution; but after this general authority had been pine 


to take lands by writ of elegit, the merchant's ſecurity 13 


_ enlarged ſtill further, by the ſecond ſtatute on that ſubjed; 


ſo that the whole of a man's land was made liable to a fta. 
tute-merchant, while only half could be taken by elegit, 

IT x reaſon for ordaining u a Hell of exceptions was this: 
a writ of error might be had, whenever there was ertor 
on the record. But it ſometimes happened, that the parti 
might alledge matter of exception ore tenus in court, x 
the method was in theſe days, which the juſtices would 


over-rule ; and matter that was ſo over-ruled, as it ws 


never entered upon the record, could not be aſſigned for 


error. It was therefore now provided v as follows? tht 


where any one was impleaded before the juſtices, and pro- 


poſed any exception, and prayed it might be allowed, but 
the juſtices would not allow it; then he might write dom 


the exception, and pray the juſtices to put their ſeals to i 


* Ch. 18. er and barons of the exchequer 0 
1 2 Intt. 395. certify the court of the fact; bit 
= It appears from the following they paid no regard. to the mandate 
caſe, that a bill was a mandate of an as it was only a bil; and therefore 
authority inferior to that of a bt. the ſame juſtice ſent a writ, retum# 
In 8 Ed. II. upon an iſſue whether ble in the bench at a general retuſ 


autient demeſne or not; a vil ſealed day. Mayn, 277. 


with the ſeal of one of the juſtices n Ch, 31. 


Il the bgnch was ſent to the treaſure 


which 
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hich 15 ſhould do; and if one refuſed, another mics CHAP. X. 
> it. If, after this, the king, upon complaint of what a k 
e juſtices had done, cauſed the record to come before 

im, and that exception was not found therein, and the 

bomplainant ſhewed it written down, with the ſeal of the 

tice appendant, then the juſtice ſhould be commanded 

o appear at a certain day to acknowledge or deny his ſeal ; 

nd if it was not denied, then they were to proceed and 

etermine, whether that exception ought to have been re- 

ſd or not. After this ſtatute it ſhould ſeem, that moſt 

nts of law, whether upon the record or not, might be 

examined in a writ of error. 

Tae nature of the proviſion about a ſcire facias on a 

dement cannot be better underſtood, than from a rehear- 
| of the ſtatute itſelf. Becauſe, ſays the a&t®, where a 
atter is recorded before the chancellor and the king's 
ſtices of record, and enrolled in their rolls, there ought 
ot to be thereon the common proceſs of an action, by ſum- 
ons, attachment, eſſoin, view of land, and other ſolem- 
ities of proceeding that are uſual in caſes of contracts and 
ovenants made out of court ; therefore, for the future, 
|| things enrolled in a court of record, or contained in 
nes, whether they are contracts, covenants, obligations, 
rvices, cuſtoms, recognizances, or whatever they may 
if enrolled, and ſuch a matter to which the king's court 
ight, by the law and cuſtom of the realm, give the autho- 
ity of a record, ſhall have ſuch conſideration and ſanc- 
jon, as for it not to be needful to make them again the 
bject of a regular action and pleading ; that is, by ſum- 
nons, attachment, and ſo on, as above-mentioned. But 
hen complaint ſhall be made thereon to the court, and 
e acknowledgements or fine is a recent one, that is, 
vithin a year, then a writ of execution ſhall be had; but 
lit is of longer date, the ſheriff ſhall be commanded, quid 
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11S TORY OF THE 


CHAP. x. ſcirc fuciat the party of whom the complaint is, to apper 


EDWARD 1, 


at a certain day, and ſhew cauſe why what was containedj 
the roll or the fine ſhould not be executed. If the party 
peared not, or could ſay nothing why execution {ſhould ng 
be had, the ſheriff was to be commanded to do executi 
thereof. It ſhould ſeem, that this ſtatute, from the me. 
tion of contracts, covenants, and the like, firſt pax 


ſcire facias in perſonal actions (that writ being, as we hay 


ſeen, not uncommonly uſed 1 in real actions); and that h. 


fore this act, it had been uſual to bring a freſh action up 
the judgment. 


| We come now to the a which this ſtatute mate 
to the number of real remedies before in uſe. Theſe 
ſhall ſpeak of nearly in the order in which they were mak, 
The firſt proviſion of this kind was in favour of a vit 
whoſe huſband held land in her right. We have befor 
ſeen, that where a huſband aliened a frechold that he hadi 


right of his wiſe, ſhe, after his death, might have a writ, 
entry, ſince called a ci in vitd, to recover it back again 


It ſeemed hard, that when a huſband had loſt ſuch landly 
defauit, the wife, after his death, ſhould not have the fane 
remedy, but was to be driven to bring a writ of rigit 
It was therefore ordained a, that in ſuch caſe the won 
ſhould have a writ of entry, cui ipſa in vita,fud contradiun 
non potuit; which ſhould be conducted in the following 


way: If the tenant pleaded againſt the demand of the vit 


that he entered by judgment, and it turned out to have ben 
by default, then he was to anſwer over to the title unde 


which he claimed upon the firſt writ brought againſt ti 
huſband and wife; and if he could make out none, it ws 
_ ordained, that the woman ſhould recover, notwithſtank 
ing the default. FT. if a huſband refufed to defend a 


/ 


W. . . 1 305 e 


33-20 


15 

ö 1 

1 55 | pill 
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on brought for the wife's land, ſhe might, upon her CHAP. x. kh 
du er, be received to defend her right". — — 1190 
payers _ S , EDWARD I, 1 

In like manner, when a tenant in dower, or per legem 10 

gay 


lie, or otherwiſe for term of life, or by any gift where 
Ne reverſion was reſerved, made default, the heirs, and 
ofe entitled to the reverſion, were to be received to an- 
er, if they came before judgment ; and if judgment had 
en paſſed, either by default or reddition, then, after the 
eath of ſuch tenant, they might have a writ of entry with 
ke proceſs as that above-mentioned. 

WHERE a perſon aliened any land held in right of his 
ife, it was ordained *, that, after the death of the huſ- 
and, the woman or her heir ſhould not be delayed by the 
onage of the heir who ought to warrant; but a pur- 
aſer was to ſtay till the age of his warrantor, before he 
ould avail himſelf of his warranty; for he could not be 
gnorant that he was purchaſing the right of another per- 
dn, and therefore deſerved no favour. 1 | 
FURTHER proviſion was made in cafes of dower, It 
as declared , conſiſtently with what the law had uni- 
ormly pronounced u, that where a huiband, being impleaded, 
ad given up the land demanded to his adverſary de planc, 
at is, by a regular judicial ſurrender, the juſtices, upon 
writ of dower, ſhould adjudge the wife her dower, - But 
where the land was loſt by default, there was a difference 
opinion; ſome juſtices holding that the widow was, in 
uch caſe, entitled to dower; others, that ſhe was not *. 
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out any viſible colluſion, as in 
the former cate, we find that the 
judges were ſtartled with its apparent 
legality, and ſome held it to convey 


Vid. ant, 15 1, the firſt law for 
eceipt. | 

Ch, 40, 

ECh 4: 


* Vid. ant, vol. I. 101. 

This loſing of land by default, 
4 nothing more than another in- 
ace, Where a feigned recovery 
vas made uſe of to avoid certain 
eltrictions impoſed by the law of 
ltates. A recovery having all the 


Is of a judicial proceeding, with 


a clear unincumbered title. We ſhall 


ſee that, in the courfe of two centu- 
ries, the judges in Tallarum's caſe 
came to an agreement in favour of a 


feigned recovery, and adjudged it to 


convey a title, clear of all potlible 
claims. Vid. ant. 15 5. | 
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| 8 HISTORY OF THE 


CHAP. X. To remove this doubt, it was now declared, that a wony 
claiming her dower ſhould be heard in this caſe, as in th 
former; and if it was objected to her that her huſband 
the land by judgment, ſo that ſhe ought not to have ay 
dower, and upon enquiry it was found to be A judgmen 
by default; then that the tenant ſhould further ſhew wht 
he had a right to according to the writ which he had fil 
brought againſt the huſband; and if he proved her huſbay 
had no right, nor any one but himſelf, then that the judg. 

ment ſhould be, quod tenens recedat quietus, and quid aun 
nthil capiat de dote; but if he could not ſhew that, then 
that the woman ſhould have judgment, quod recuperet d. 
tem ſuam : The ſame where a woman! being endowed, a 
a perſon tenant per maritagium, per legem Angliæ, for tem 
of life, or in fee- tail, loſt by default. Moreover, when thek 
tenants claimed their lands fo loſt by default, and came to 
flich a ſtage in the pleading as to be obliged to ſhe thei 

right, which they could not do without the aid of their n- 

verſioner; they were, by this ſtatute, permitted to youch 
ſuch reverſioners to warranty, the ſame as if they were 
tenants in the ſuit: and when the warrantor appeared, the 

| fuit was to go on between him and the perſon in ſeiſin, ac- 
cording to the tenor and form of the writ which had been 
firſt brought, and upon which the recovery had been by 
default; and ſo from ſeveral actions, ſays the ſtatute, they 
would come to one judgment, namely, either that the de- 
mandant recover his demand, or the tenant go quit. 
Acalx, when a woman, having no title to dowet, 
brought a writ of dower, during the infancy of the heir, 
againſt the guardian, and he, out of favour to her, made: 
reddition of the dower, or made default, or defended the 
ſuit ſo colluſively that the Aer was a<Judged to her in 


— — — — 
EDWARD I. 
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This was not a novelty; for it be anſwered, unleſs ſhe produced her 
was the practice in the times both of warrantor, that is, her reverſion. 
Glanville 4nd Br: ion, that the Wi- Vid. ant. vol. I. 379. 
dow in don er ande nibil ſhould not 

„„ pte 
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prejudice of the heir; it was now provided, that the heir, 
when he came of age, might demand the ſeiſin of his an- 
eſtor againſt her, as againſt any other deforceor; ſo, how- 
yer, as ſhe ſhould ſtill have her exception to ſhew her 
igbt to dower, and, if ſhe made it out, ſhould go quit and 
etain her dower, and the heir be amerced at the diſcretion 
pf the juſtices : but if not, that the heir ſhould recover his 
demand, | 

In like manner, if the bois or any other impleaded a 
oman for her dower, and ſhe loſt it by default, the de- 


ſhe had right; which ſhe might do by the following 
writ: Præcipe A. quad juſte, Sc. reddat tali que fuit uxor 
ali tantam terram cum pertinentiis in N. quam clamat 
ſe rationabilem dotem ſuam *, et quam talis EI DEFOR- 
AT, Oc. which writ has ſince been commonly called 
quod ei deforceat x. To this writ the tenant might plead, 
at ſhe had no right to be endowed ; and if he could make 
out, he was to go quit; if not, ſhe was to recover the 
ind whereof ſhe had been before endowed. Again, a man 
oſing his land by default, had no remedy except a writ of 
ght; but this writ could only be maintained by ſuch as 
laimed the mere right, which tenants for term of life, per 
berum maritagium, Or in fee-tail, could not, as there was 
reverſion in ſome one elſe ; it was therefore provided, that 
uch defaults ſhould not be wholly prejudicial to the de- 
alters; and ſeveral new writs of deforceat were given by 
his ſtatute inſtead of the writ of right. The quad ei de- 

rceat for a tenant in maritagio was thus: Præcipe A. 

ud jute, &c. reddat B. tale manerium de C. cum perti- 
mtiis quod clamat eſſe jus et maritagium ſuum, et QUoD 
rædictus A. EX DEFORCEAT ; that for a tenant for life, quod 
lamat tenere ad terminum vitæ; et QUOD prædictus A. EL 

FEFORCEAT ; that for a tenant in fee-tail, quod clamat tenere 


> Or, de rationabili dite ſud. * Vid, ant, vol. I, 395, 
Vol. II. „ bi 


zult was not to preclude her from recovering it back again 
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forceat. 
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HIS TOR : © OF T HE 


CHAP. x. Hi et hæredibus ſuis de corpore ſuo legitimè procreatis, et Quo 

ABD 1. | pradifius A. EI DEFORCEAT. Such were the proviſions d 
this ſtatute ordaining the writ of quod ei . for pal 
| poſſeſſed of a particular eſtate, 


5 


Tux writs framed by the laſt ſtatute were defend 
ſubſtitutes for the writ of right, either where a recurrence 
to that hazardous remedy would be inconvenient, or when 

the perſons injured had no title by law to that writ. The 
ſtatute which follows, made ſome regulations upon the 
ſame principle in caſe of uſurpation of churches. This 
3s very full, and needs no other explanation than what th 
Of preſenta= mere ſtatement of it will give. It begins by ſaying, tha 
eras ug there being three original writs of advowſon of churches; 
e one of them de recto, the other two de poſſeſſione, nameh, 
that ultime preſentationis, and that of guare impedit"; 
it had been the law and cuſtom of the realm, that when; 
perſon having right preſented to a church a clerk who ya 
admitted, the true patron could recover his advowſon by 
none but a writ of right, which was to be tried by the 
great aſſiſe, or by the duel ; whence it followed, that hein 
within age, through the fraud or negligence of their gu- 
dians ; and heirs, whether of age or not, through the fraud 
or negligence of tenants per legem Angliæ, tenants in dowe) 
for life, for years, or in fee-tail, were many times diſn- 
herited of their advowſons, or at leaſt put to their writ d 
right, and perhaps in the event wholly diſinherited. 
THis was the grievance for which it was now intended 
to provide; by preventing ſuch preſentations from beim 
© prejudicial to the right heirs, or thoſe in reverſion after the 
death of particular tenants. For this purpoſe it was en- 
| acted, that as often as any perſon, having no right, ſnoul 
preſent during the wardſhip of the heir, or during tie 
time of tenants in dower, per legem Angliæ, or otit!- 
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avoidance, when the heir was of full age, or when he came 
into the reverſion ©, after the death of the before- mentioned 
particular tenants, he ſhould have ſuch poſſeſſory writ of 
advowſon as his laſt anceſtor would have had when the laſt 
avoidance happened in his time, or before the demiſe was 
made for a term, or in fee-tail, as before-mentioned. The 
fame of preſentation to churches of the advowſon of mar- 
ried women, during the time they were ſub pote/tate viri; 
the ſame of religious men, as archbiſhops, biſhops, rectors 
of churches, and other eccleſiaſtical perſons, who were all 


ſons having no right, during the time ſuch houſes, prela- 
cies, parſonages, or dignities, were vacant l. However, 


verſioner to recover, upon ſuggeſtion that any of the before- 
mentioned particular tenants loſt by feigned defences, as all 
judgments were to remain in force till reverſed for error, 
or annulled by attaint or certificate. 

Many other particulars -upon the ſame ſubje& were or- 
dained by this at. © We have ſeen, the tenant in a guare 
impedit might plead, that before the writ was brought, the 
church was full of a parſon preſented by him ; and this was 
a good plea to bar the action: but it was now ordained, 
hat one form of pleading ſhould be obſerved in writs «/- 
tine præſentationis and of quare impedit, and that the action 
mould not fail by reaſon of ſuch plenarty, ſo as the writ was 
purchaſed infra tempus ſemeſtre, within ſix months, tho' the 
party could not recover his preſentation within the fix 


* The words of the ſtatiite are, other inſtance to ſhew, that the le- 
boquam advocatio Poſi mortem in for- giflature conſidered the ſtatute de donis 
17 prœtlictd tenentium (one of whom as giving only an eſtate for life to the 
* 4 tenant in tail) ad heredem—< tenant in tail, and a rever/ion to the 
EVERTITUR, Sc. which corre- iſſue. Vid. ant. 166. 

ponds exactly with the paſſage be- Sect. 1. 

ore quoted from Britton; and is an- © Vid. ant. vol. I. 145. 357. 


Q 2 | ral 


aided by this ſtatute, in caſe of preſentations made by per- 


this act was not to be conſtrued as entitling an heir or re- 


months. Sometimes an agreement was made between ſeve- 
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CHAP. x. ral perſons claiming one advowſon, and enrolled before the 
DW. Aub 1 Juſtices in a roll or fine, to this effect; that one ſhould pre. 
ſent on the firſt avoidance, another on the ſecond, another on 
the third, and ſo on. It was now ordained, that ſhould any 
be diſturbed in ſuch his preſentation, he need not bring 
guare impedit, but ſhould reſort to the roll or fine; and th 
ſheriff ſhould be commanded, gud ſcire faciat the pet 
diſturbing, to appear at a ſhort day, as fifteen days 
three weeks, according to the diſtance of the place, to 
ſhew what he could alledge, wherefore the party complain. 
ing ſhould not preſent; and if he did not come, or coul 
not alledge any thing done ſince the fine to bar him, the 
complainant was to recover the preſentation. 
I'r was provided, that if, after the death of the perſon 
laſt preſenting, the advowſon was aſſigned in dower, d 
came to a tenant per legem Angliæ who preſented, and the 
heir, after their deaths, was diſturbed ; he might, at his 
election, have either a writ altimæ preſentations, or d 
guare impedit. The like of advowſons demiſed for termd 
life or of years, or in fee-tail f. In writs of quare impedi 
and ltimæ præſentationis, damages were henceforth to he 
awarded, if the ſix months elapſed through the ditturbance 
of any one, and the biſhop preſented ; the ſtatute ordaus 
theſe damages to be to two years value of the church, I 
the fix months are not paſt, and the preſentation is deraign- 
ed within that time, the damages are only to be half a years 
value: if, in the former caſe of preſentation by lapſe, te ne 
diſturber has nothing to pay, he is to be impriſoned u m 
two years; and in the latter, where the advowſon was &- | 
raigned within the ſix months, he is to be puniſhed by 
impriſonment for half a year s. Theſe writs were thenct- 
forward granted for chapels, prebends, vicarages, hoſpital 
abbies, priories, and other houſes of the advowſon of othets; 
of all which they did not lie at common Jaw l. | 
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Ir was data by the fame fn that when a perſon 
Vas prohibited from demanding tithes in another pariſh by 
the writ of indicavit i, the patron of the parſon ſo prohibit- 
ed ſhould have a writ to demand the advowſon of the tithes 
in queſtion; and that when this plea was deraigned or de- 
cided for the demandant, then the plea in the eccleſiaſtical 


court might proceed k. Upon this clauſe a writ of right de _ 


aduacatione decimarum was formed I. It was declared, that 
when one parcener preſented to an advowſon, and uſurped 
upon another, he, on whom the uſurpation was made, 


ſhould not be wholly barred by his negligence, but ſhould 


be permitted to preſent, when his turn came again n. 

Some ſtatutes were paſſed concerning admeaſurement of 
dower and paſture n, and the condition of tenants in de- 
meſne with reſpect to their meſne and the chief lords. As 
the law now ſtood, if an heir within age aſſigned dower be- 
fore the guardian in chivalry entered, the guardian could 
not compel an admeaſurement thereof. It was therefore 
now enacted, that a writ of admeaſurement of dower ſhould 
be granted to a guardian ; and if he ſhould proſecute the 
writ colluſively, the heir was not to be barred thereby from 
admeaſuring it. A ſpeedier proceſs was directed both in 
this writ and that for admeaſurement of paſture. When 
it was come to the great diſtreſs, a day was to be given, 
within which » two counties might be holden, and open 
proclamation was to be made for the defendant to come in 
at the day named in the writ; at which day if he came 
not, and the proclamation was teſtified by the ſheriff, ad- 
meaſurement was to be made by default? . 

PasTURE was admeaſured ſometimes coram juſtitiariis a, 
ſometimes i in the county before the ſheriff, It might hap- 


* Vid. ant. vol. I. 141. 45 "a continuances fixed by the ftatute of 
* ect. 4. dies communes in banco muſt ſometimes 
2 Inſt. 364- be diſturbed, and — with. Vid. 
n gect. 5. | ant. 58 
Vd. ant. vol. I. 384. Ch. 7. 


To eftect this, the ſcheme of 4 Vid, ant. vol. I. 34 3. 
O 3 pen 
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pen that the paſture, after ſuch admeaſurement, was ſur. 


charged again by the ſame perſon with more beaſts ; it was 


therefore now ordained, that upon the ſecond ſurcharge, 


the complainant ſhould have the following remedy : If the 
admeaſurement had been coram juſtitiarns, he ſhould have 


a judicial writ to the ſheriff, commanding him, in the pre. 


| ſence of the parties ſummoned, if they choſe to appear, to 


inquire de ſecunda ſuperoneratione. If the ſecond fur. 


Charge was found, it was to be returned before the julkicez, 
under the foal of the ſheriff, and the ſeals of the jurors: 


upon which the juſtices were to award damages, and eſtreat 
the value of the beaſts put into the paſture after ſuch ad- 
meaſurement, more than ought to have been; and fuch 
eſtreats were to be delivered to the barons of the exche. 


quer, like others, to be anſwered for to the king. I the 
admeaſurement had been made in the county, then the 


laintiff might have a writ out of chancery for the ſheriffto 


| inquire of the ſurcharge ; and the ſheriff was to anſwer to 


the exchequer for all the beaſts put into the paſture above 


the proper number. That the ſheriff might not defraud 
the king in ſuch Caſes, a very particular courſe was diredted; 
that all writs de ſecundd ſuperoneratione that iſſued out of 


chancery ſhould be inrolled, and at the year's end tran- 
icripts of them be ſent into the exchequer under the ſeal df 
the chancellor, that the treaſurer and barons might ſee 
how the theriffs anſwered for the produce of them. 1 Was 


directed, that writs of re- diſſeiſin likewiſe ſhould be en- 


rolled in the ſame manner, and ſent into the exchequer at 
the end of the year r. | : | | 
THe grievances ſuffered by tenants in demeſne i in con- 


ſequence of any failure in the meſne lord, were very great, 


The law allowed a chief lord to diſtrain any where within 


his fee for his ſervices and cuſtoins : the diſtreſs migit 


* Ch, 8. 
therefore 
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| therefore fall upon a tenant who had a meſne lord, that was CHAP. X. 
bound to acquit hin towards the chief lord : ſuch tenant, „ 
however, after he had replevied the diſtreſs, could not deny 
the title of the chief lord to his ſervices and cuſtoms; and 
when he proceeded by writ of meſne againſt the meſne lord, 
he would perhaps ſtand out the long proceſs of that writ. 
All this might happen, when the meſne was able enough to 
make good the demand; but it became much worſe, when 
he was not. Again, though the law allowed ſuch tenants 
in demeſne to acquit themſelves by paying to the chief lord 
the demands he had upon the meſne, yet the chief would 
ſometimes refuſe it, and perſiſt in receiving them at the 
hands of his next tenant only ; ſo that tenants in demeſne 
might be ruined through the obſtinacy of their chief, and 
the inſufficiency of their meſne lord, though they them- 
ſelves were able to pay all demands properly due from them- 
ſelres. All theſe grievances required ſome redreſs, which 
was provided'in the following way. 

Ir was directed, that the tenant in . as ſoon as 
he was diſtrained, ſhould purchaſe his writ of meſne againſt 
the lord that was meſne between him and the chief lord; 
and if he abſented himſelf till the great diſtreſs awarded, 
and had land in the ſame county, that the plaintiff ſhould 
have a day given in the writ of -great diſtreſs, before the 
coming of which two counties * might be held ; and the 
ſheriff ſhould be commanded to diſtrain the meſne by the 
great diſtreſs, and likewiſe to cauſe him to be proclaimed in two 
full counties, to appear at the day contained in the writ, and 
anſwer to the complaint, - If he did not appear, he was to 
loſe the ſervices of his tenant, who was no longer to anſwer 
to him for any of them, but was, for the future, to do ſuch 
ſervices and cuſtoms to the chief lord, as he before did to 
the meſne; and if the chief exacted more, the tenant 
was to have all thoſe exceptions which the meſne might 
have, If the meſne had no property, the tenant was, ne- 
yertheleſs, to proſecute his writ of meſne; and if the ſhe- 

* Vid. ant. 197. | 
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riff returned, that he had nothing whereby is might be 
ſummoned, then an attachment was to go; and if the ſhe. 
riff returned, that he had nothing whereby he could be at. 


tached, ſtill the writ of great diſtreſ was to iſſue, and the 


_ proclamation to be made in the above form, in order to 
give the tenant the effect of the meine being forejudged | 


his fee and ſervices, as before directed. - Again, if the 


meſne had no land in the county where the diſtreſs was ta. 


ken, an original writ of ſummons was to iſſue in that 
county; and upon the ſheriff returning, that he had no. 


thing in that county, a judicial writ of ſummons was to 


iſſue againſt him in the county where it was te/t:j7ed hi 
land was ; and ſuit was to be made in that count 5 till it 


came to the great diſtreſs, and proclamation, as tore. 


mentioned. Where it happened that the tenant in de- 


meine was infeoffed to hold by leſs ſervices than the meſne 


was bound to do to the chief lord, and he was attorned to 


the chief lord after the forejudger of the meſne, in the 


above way, and the meſne excluded, he was nevertheleſs to 
anſwer to the chief lord for all tuck ſervices as the mcine 


was bound to. 


Tus was to be the courſe, when tne meſne did not ap- 
pear; but if he did, and conſeſſed he ought to acquit his 
tenant ; or if he was compelled by judgment to acquit 
him, and after ſuch confeflion, or judgment, complaint 
was made that he did not acquit him; then a writ judicid 


was to iſſue for the ſheriff to diſtrain him to acquit his te- 


nant, and to be at a certain day before the juſtices, to ſhew 
why he had not acquitted him. When they had proceeded 
to the great diſtreſs, the plaintiff was to be heard; and if 
he could prove that he had not, the meſne was to fatisiy 


him in damages, and the tenant to go quit, and be attort- 
cd to the chief lord. If he came not at the firſt diſtreß 
another diftreſs was to iſſue, and proclamation to be made; 


and upon the return of it, there was to ve a judgment 


Ir 


As before mentioned. 


ENGLISH LAW. 


Ir was not intended by this ſtatute, to exclude tenants 
rom any remedy they had againſt their meſne at common 
lar. This ſtatute was continued to caſes, where there 
as dne meſne only between the chief lord and the tenant, 
here that meſne was of full age, and where the tenant 
ght attorn to the chief lord without prejudice to any one 
but the meſne only. This was to except tenants in dower, 
enants per legem Angliæ, or for life, or in fee-tail, for 


ke latter end of it, there is a promiſe that N {hould 
be made for them. 

To go on with the fame ſubject of real remedies; we 
ell now mention what alteration the parliament made re- 
ſpecting pleading in the writ de conſanguinitate; and how 
he writs of ceſſavit, of nuiſance, Juris utrum, aſlile, and 


id not before apply. 

IT had been a common anſwer to a writ of mortaun- 
eſtor, that the demandant was not next heir of the an- 
ceſtor by whoſe death he demanded the land: it was now 
ordained, that in writs de conſanguinitate, avo, and proauo 
(being of the ſame nature with a writ of mortaunceſtor), 
the ſame anſwer ſhould be admitted *. We have ſeen, that 
by the ſtatute of Glouceſter”, a writ of ceſſavit was 


le freſh : it was now ordained generally, that if any with- 
held from his lord his due and accuſtomed ſervices for two 
years, the lord ſhould have an action to recover his land in 
demeſne by the following writ: Præcipe A. gud juſtt, 
Ec. reddat B. tale tenementum quod A. de eo tenuit per tale 


redifius A. in faciendo prediftum ſervitium PER BIENNI- 
UM CESS AVIT, ut dicitur : and that, not only in this caſe, 


„Ch. 9. . u Viz. ch. 4. Vid. ant. 145. 
* Ch, 20. Vid. ant. vol. I. 363. | | 
| but 


2 
EDWARD I. 


hom no remedy was intended by this ſtatute ; tho”, at 


ge- diſſeiſin, were extended to new caſes, to which they 


ven againſt tenants in fee-farm who ſuffered the land to 


eroitium, et quod ad prædictum B. reverti debet, eò quad 
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but alſo in caſes within the ſtatute of Glouceſter, writs of 
entry ſhould be had for the heir of the demandant agzing 
the heir of the tenant, and againſt thoſe to whom ſuch laud 
ſhould be aliened *. 


TRE 24th chapter of this ſtatute deſerves particular n0- 
tice, as having a very extenſive influence on the courſe q 
legal remedies in ſucceeding times. In the firſt place, i 
3 7, that in caſes where complainants were entitle 
to a writ in the chancery, grounded upon the fact of au. 
other , the complainants ſhould not depart from the king 
court without remedy, becauſe the land was transferred 
from one to another ; as becauſe there was no writ in the 


regiſter in the chancery to be found adapted exactly to tha 


ſpecial caſe, but the form of the writ was only to be had 


againſt the very perſon who actually raiſed the nuiſance; 


ſo that ſhould the houſe, wall, or the like, which occ:- 


ſioned the nuiſance, be aliened to another, a writ was de. 


nied. That juflice might no longer be delayed for want d 


legal remedies, it was now enacted, that when a writ wa 


granted in one caſe, and a thing happened in conſimili ca, 
and needing a ſimilar remedy, a writ ſhould be made at. 


cordingly. Then the ſtatute gives this inſtance of a ini. 
lar form: Queſtus eff nebis A. quid B. injuſte, &c, lu 


domum, murumy, iercatum, et alia gue ſunt ad nocunii. 
tum, &c. And if the nuiſance levied was aliened from 
one to another, then it was to be thus : Quęſtus et nobis 
A, 9% B. et C. levaverunt, &c. againſt both. In lik 


manner as a parſon of a church r recover common 0 


paſture by writ of novel diſſeiſin, it was ordained, that fron 


thenceforth his ſucceſſor ſhould have a 972d permittat againk 


the diſſeiſor or his heir; tho? a like writ, ſays the ſtatute}, 
was never before granted out of the 1 Again, 


er 55 Was a known and eftabliſhed remed 

* n. 24. | in inch caſe in the time of Bracto, 
= De Jacto alicujus. 1 Vid, ant. vo! I. 366. 
8 7 398. 


So lays the {tatute bat this writ 
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sa writ had long been had to try utrim aliquod tenemen- 


0 | * o Fe 
/g libera eleemoſyna alicujus ecclefiee vel laicum feedum 
u Ta in future there was to be a writ to try utram fit libe- 


7 eleemoſyna tals eccleſiæ, vel alterius eccleſiæ, in inſtances 
here it was a conteſt between two churches to which the 
Freehold belonged. 

AFTER the ſtatute had given n to extend ſeveral 
rrits in the above way, there follows this general clauſe: 
And as often as it ſhall happen in the chancery, quod in 
6 ung caſt reperitur breve, et in conſimili caſd, cadente ſub 
zodem jure, et ſimili indigente remedio, non reperitur; 
| then the clerici, or clerks of the chancery, ſhall agree in 
© making a writ, or adjourn the complainant to the next 
© parliament, and write the caſe in which they could not 
(agree, and refer it to the parliament, when a writ 
k ſhould be made with the advice of perſons learned in the 
aw; leſt it might happen that the king's court ſhould 
(for a long time fail in adminiſtering juſtice to complai- 
cnants. The clerks here ſpoken of are no doubt the 
ame as the perſons ſaid by Bracton to be employed in mak- 
ng out brevia magr/tralia., Theſe writs are ſaid by that 
author to be varied, according as caſes differed ; and, it 
ould ſeem, they were put in contradiſtinction to the Bye- 
via formata, that were not ſubject to ſuch variation, with- 


of liberty had always been exerciſed by the clerks in chan- 
ery of adapting the forms of writs to particular caſes. It 
Is probable, that this diſcretion might have been exerciſed 
under the direction or controul of the council, which was 
xeforted to on very particular occaſions, where there was 
a doubt or difficulty which the clerks could not ſettle among 
themſelves. It was to preclude the neceſſity of recurring 
to a higher authority, and to relieve that authority from 


* Vid. ant. vol. I. 186. 366. 363. vid. ant, vol. I. 233. 
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but permiſſion of the legiſlature *. Ihus it appears, a ſort 
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the butthen of ſuch applications. that this ſtatute confirm, 
ed and enlarged the power of the clerks in chancery; thy 
it ſtill leaves he choice of an application to parliament 
'The uſe that was afterwards made of this ſtatute, indeviſin 
writs in confimili caſii, will be ſeen hereafter. Of the m. 
ny new writs that ſprung from this parliamentary permiſſion 


one was emphatically called a writ of entry in conſunil 


call. The ſtatute of Glouceſter had given a writ of ch. 


try to the reverſioner, where a tenant in dower aliencd in 
| fee; which writ has been uſually called in caſil proviſie: 


the alicnation of a tenant by the courteſy was thought tobe 
in conſt mili caja with the former; and upon that idea ſuch 
2 writ was framed for the reverſioner. This may ſerve, 
for the preſent, as an example of what were conſidered x 
that time as ſimilar caſes within the meaning of this ad. 
Ir ſhould ſeem from the next chapter of this ſtatute, tha 


the following were not conſidered by the legiſlature as caſe 


of this fort. Ihe writ of novel diſſeiſin being the ſpeedieſ 
remedy in the chancery, it was thought proper to extend i 


further than it had yet gone. It was therefore ordained; 


that it ſhould lie of eſtovers of woods; profits to be taken 
in woods by gathering nuts, acorns, and the like fruits; 
for a corody ; for delivery of corn and other victuals and 
neceſſaries to be received yearly in a place certain; for 


toll, tronage, paſſage, pontage, and the like, to be taken 


in places certain; for the cuſtody of parks, woods, foreſt 


chaces, warrens, gates, and other bailiwicks and offices in 
fee; and inall the before-mentioned caſes the writ was to bt 


expreſſed de libero tenemento, as was the form betore. 
As heretofore 5 it lay in common of paſture, it was now to 


be granted in common of turbary, piſcary, and the like 
commons, whether appendant to freeholds, or without a fre- 
hold by * deed, at leaſt for 1 term of life. F 9 


© Vid. ant, I47. ES Vid. ant, ey V 190. 342. 
+ Ch. 25. | | | 
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hy hen a tenant for years, or in ward, aliened in fee, and by CHAP. X. 


ſuch alienation the freehold paſſed to the feoffee, it was or- —— 
gained, that there ſhould be a remedy by writ of novel dif- 
ſeiin; and that as well the feoffor as the feoffee ſhould be 
ien for difſeiſors ; ſo that during the life of either of them 
the writ ſhould lie; and if either of the parties died, then 
ere ſhould be a writ of entry. Some of the caſes here 
entioned, are ſaid by the ſtatute, and truly, to be ſuch 


as could not be redreſſed by an aſſiſe at common law. 
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A PIECE of law that ſeemed to be thoroughly under- 
ſtood in the laſt reign, was now entertained with ſome ſcru- 
pleb. Some had doubted whether, in caſe of paſturing 
under a claim of common in-the ſeveral land of another, 
the remedy by aſſiſe would lie : to remove this doubt, it 
25 now declared that it ſhould. Where any falſe excep- 
tion was made to defer the taking of the aſſiſe; as that 
another writ of a higher nature was depending for the 
ſame land; and to maintain ſuch exception, rolls or re- 
ords were vouched to warranty, in order to create delay, 
while the perſons in poſſeſſion received the rents and other 
profits; it was now ordained, that tho* at common law 
the only penalty in failing to prove ſuch exception was, 
hat the aſſiſe paſſed ; yet that the tenant ſhould in fu- 
ture be judged for a diſſeiſor, without taking the aſſiſe; 
and alſo that he ſhould reſtore double damages, and ſuffer 
a year's impriſonment. If ſuch exception was alledged by I 
a bailiff neither the taking of the aſliſe, nor judgment for 
reſtitution of the freehold and damages, were to be delayed. 
However, ſhould the maſter of ſuch bailiff afterwards come 
before the juſtices, and alledge that a writ of a higher na- 
ture was depending, or the like exception, a writ of venire 
facias recordum was to be granted; and if, upon the 
return, it appeared to the juſtices, that the record 
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"CHAP. Xx. would have barred the writ if produced, it was 0 
that the other party ſhould be warned to appear to vin 
reſtitution of his ſeiſin and damages to the defendant, ay 
that he who firſt recovered ſhould be puniſhed by imyj, 
ſonment, at the diſcretion of the juſtices. Further, i 
there were any writings, or deeds of releaſe, or the lit 
which were not (nor could by a bailiff be) ſhewn to the 
4 jurors, the juſtices, on ſight thereof, were to cauſe the 
party recovering, and alſo the jurors of the ſame aſſiſe, y 
be warned to appear; and if it was found by the afliſe thy 


— — 
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the writings were true, he who brought the aſſiſe, contray 
to his own deed, was to be puniſhed, as before mentionel 
Further, it was ordained, in all aſſiſes, that tl. ſberf f“ 
ſhould no longer take an ox of the diſſeiſee i, but of th 
diſſeiſor only; and if there were many diſſeiſors named i 
one writ, yet that he ſhould have only one ox. The ox wa 
not to be of more than five ſhillings price; nor was he u 
take more than that price in lieu of it *. 
THE remedy given to the defendant after the aſſiſe and 
judgment had paſſed, was, as we have ſeen, called a cert: 
_ ficate of aſſiſe; and now it was allow ed by the former brand 
of this ſtatute upon matters of record; by the latter, upon 
3 deeds and quit- claim; and this was to be not only in the 
aſſiſe of novel diſſeiſin, but in thoſe of darrein pr — 
juris utrilin, and mortaunceſtor. 
© SgvERAL additions were made to ſome 88 of the 
ſtatute of Merton. The proviſions of the ſtatute of Mer- 
ton, and likewiſe of the ſtatute of Marlbridge, about re 
diſſeiſins a, had three additions made thereto by chapter 20 
of this act. Firſt, double damages were in future to be 
given in writs of re- diſſeiſin; ſecondly, re- diſſeiſors wer 
not to be repleviſable by the common 88 that 1 is, by tis 
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f mortaunceffor, or by juries ; it was now to lie for thoſe 
no recovered by default, reddition, or otherwiſe, without 
ny recognition either of aſſiſe or jury ?. 


n the ſtatute of Merton ? concerning the taking away of 
ards; as will be eaſily ſeen by comparing the two ſtatutes. 
he preſent ſtatute enacts 4 concerning children, male or 
emale, whoſe marriage belonged to another, raptis et ab- 
14s, taken and carried away, that if the perſon, qui ra- 
it, had no right in the marriage, yet, though he reſtored 
e child unmarried, or paid for the marriage, he ſhould 
evertheleſs be puniſhed for the offence by two years im- 
riſonment : and if he did not reſtore the child, or married 
t after the years of conſent, and was not able to make ſatiſ- 
action for the value of the marriage, he ſhould abjure the 
calm, or ſuffer perpetual impriſonment. The following 
rit in ſuch caſe was given for the plaintiff, called ſince a 
rit of raviſhment of ward : Si A. fecerit te ſecurum de 
lamare ſuo proſeguendo, tunc pone per vadium, Gc. quod 
It coram, &c. oftenſurus quare talem heredem infra ata- 
en exiſtentem, cujus maritagium ad ipſum pertinet, tali 
hg inventum RAPUIT ET ABDUXIT contra veluntatem ip- 
us A. et contra pacem noſtram, Sc. If the heir was in 
he ſame county, then this clauſe was added : Et diligenter 
nquiras ubi ille heres ſit in ballivd tud, et ipſum, ubicungue 
fuerit inventus, capias et ſalvò et ſecurt cuſtodias, ita quod 
um habeas coram prefatis j uſticꝰ Sc. ad præf. terminum, 
nd reddendum cui prædictorum A. vel B. reddi debeat, &c. 

Upon this there iſſued proceſs of diſtreſs, if he had any thing 
o be diſtrained by; and if he had nothing, and did not ap- 
pear, he was to be exacted and outlawed. 


* Ch. 26. r Vid. ant. vol. I. 260. 2 Ch, 35. 


Ir 


By chap. 35. of this act, ſeveral alterations were made 
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writ de homine replegiando; and, thirdly, whereas in the CHAP. X. 
«ute of Merton, that writ was provided for ſuch as were any rj 
ifleifed after they had recovered by aſſiſe of novel diſſeiſin, 


208 


Ejectment of 
; ward, 


CHAP. X. 
DD the ſame effect iſſued to the ſheriff of that county. If the 
was ftill to be puniſhed for the offence, Again, if th 


re- ſummoned at the ſuit of the heir; and if the ward he. 


wardſhips of this kind. This is the firſt mention of the 


ward and marriage of an infant heir, when he had two 
inheritances, one deſcended ” ex parte patris which wi 
held of one lord, and another ex parte matris which wa 
held of another, a doubt is expreſſed in this ſtatute to which 


ſettle this, it was now Jockired „ that the marriage ſhouli 


| knight 8 ſervice ; ; which merely eſtabliſhed this porn of 
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IF the heir was conveyed into another county, a writ m 7 
heir died before he was found, or before he was reſtore 
to the plaintiff, the ſuit was yet to go on, as the raviſhs 


plaintiff died before the ſuit was determined, it was to he 


longed to the plaintiff by gift or ſale, then at the ſuit of hi 
executors. If the defendant died, the action was in like manner 
to go on between the plaintiff and his heirs or executors by 
re-ſummons ; tho” the puniſhment of impriſonment was not 
to extend to them. In like manner, in the writ de can. 
muni cuſtodid, which begun, Præcipe tali, &c. quid rd. 
dat, &c. (meaning the writ of right of ward); if ei. WP" 
ther party died, it was to be re-ſummoned, with diftrck 
and proclamation at three county courts ; and if the c. 
fendant came not, judgment was to paſs; with a ſaving a 
his right, if he would afterwards claim it. The fame, ſay 
the ſtatute, ſhall be done in the writ de tranſgreſſn, 
wherein a perſon complained that he was ejected from 


writ de ejectione cuſtodiæ, or ejectment of ward. 
NoTWITHS'TANDING what has been ſaid on the caſed 


of the lords the marriage of the heir ſhould belong. 10 
belong to that lord by whom the child's anceſtor was fil 


infeofted ; not having reſpect to the ſex, nor to the quan- 
tity of land, but only to the more ancient feoffment iy 


7 Vid, art, yy 28% „„ Ch. 16. | 
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aw upon the foot on which 1 it ſtood in the times of Glan- 
ille and Bracton. | | 

ANOTHER proviſion of the ſtatute of Merton was ex- 
ended by a ſubſequent chapter " of this ſtatute. The regu- 
ion made concerning tenants encroaching on their lords 
as extended to neighbours, who had as little or leſs right 
han a lord's own tenants to encroach on his waſtes. This 
as to hold good in all caſes where paſture was claimed as 


aimed by ſpecial grant, or feoffment, for a certain num- 
r of cattle; there, upon the principle that conventio vin- 


0 
„gem, the perſon intitled was to recover conformably 
cm the terms of the grant. It was enacted, that no per- 


ature, on account of any windnull, ſheepcote, dairy, or 
e neceſſary enlarging of a court or curtelage. Where a 
ſon having right to approve had made a hedge or dyke 
ich was thrown down in the night, or at any other time, 
ut the offenders could not be found, nor would the people 
tie neighbouring towns cauſe them to be indicted, the 
eighbouring towns were to be diſtrained to repair the da- 
tage at their own coſts. It was alſo enacted, that where 
dmmon was uſurped during the infancy of an heir, during 
te time a woman was ſub pote/tate viri, while the paſture 
s in the hands of a tenant in dower, tenant per legem 
1gliz, or for term of life or years, or in fee-tail, and the 
lurper had entered within the time of limitation in a writ of 
ortaunceſtor, the parties ſhould not have recovery by an 
ſiſe of novel diſſeiſin, if they had no common before. This 
as declared by ſtatute, becauſe ſome had ſaid, that ſuch 
aſtures were to he conſidered as appertaining to the freehold, 
nd fo that a writ of novel diffeifin was a proper remedy. 
TassE are the parts of this ſtatute which relate to pri- 


* Vid, ant. vol, I. 262. v Ch. 46. 
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purtenant to their tenements : but where common was 
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on ſhould, in future, be liable to an aſſiſe of common of 
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ing property in mortmain, which have been mentioned: in 


a Roemer part of this reign*. _ | 
THe regulations made by this Ratute for the adminiſtra 


tion of criminal juſtice were few. It was complained, that 


many procured falſe appeals of homicide, and other felo. 


nies, to be brought by appellors who had no property, ei. 
ther to ſatisfy the king for the falſe appeal, or the party ap. 


pealed in damages: it was therefore ordained, that whey 


an appellee was acquitted, either at the ſuit of an appellor, 
or of the king, the juſtices, before whom the appeal was 


heard, ſhould punifh the appellor by a year's impriſonment, 
The appellor, nevertheleſs, was to reſtore to the party ap- 
pealed, according to the diſcretion of the juſtices, the de- 
mages he had ſuſtained by the arreſt, impriſonment, and 
diſgrace attending it, beſides a fine to the king. If the ap- 


pellor was not able to pay the damages, it was to be in- 
quired (if the appellee deſired it) by whoſe abetment or ma- 


lice the appeal was commenced; and if it was found by the 
inqueſt that any one was the abettor therein, it was en- 
acted, that he ſhould be diſtrained, at the ſuit of the party 
appealed, by a judicial writ, to come before the juſtices, 


and, if he was convicted, he ſhould be puniſhed as the ap- 


pellor. It was further ordained, contrary to the antient 
practice, that in an appeal de morte hominis, no eſſoin 
{hould lie for the appellor, 1 in whatſoever court the 11 
might be“. 

ANOTHER grievance was, that . would pretend 
perſons were indicted before them, in the tourn, of felonies 


and other offences, and upon that would apprehend them 


and confine them in priſon, and fo exact money for thei 
diſcharge, tho' they were neither indicted by twelve jurors 


* Ch. 32, 33. 41. Vid. ant. 155, fences; and, therefore, it is moſt 
356. 5 probable it did not lie in that de u 
Ch. 12. It ſeems to have been hominis. Vid. ant, vol. I. 409. But i 
doubtful in Bracton's time, whether Glanville's time it lay for both pat 

an eſſoin ſhould be allowed to the ties. Vid. ant. vol. I, 196. 
appellee, in appeals for ſmaller of- FF 
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nor guilty of any offence. To put a check upon this abuſe CHAP. X. 

| of juriſdiction, it was enacted, that ſheriffs in their tourns, _ XRD 1. 

and other places where they had power to enquire of offen- 

ders, by the king's precept, or ex icio, ſhould cauſe the 

inqueſts of ſuch malefactors to be taken by lawful men, 

and by twelve at the leaſt, who ſhould put their ſeals to the Preſentments of 

Eh Y . ; EE Jurors to be ſeal- 

inquiſitions; and perſons found guilty by ſuch inquiſitions, ed. 

were to be taken and impriſoned as heretofore. If ſheriffs 
impriſoned others than ſuch as were indicted by inqueſts of 

this kind, perſons ſo impriſoned might have their writ de 

inpriſenamento, as againſt any other perſon who impriſoned 

them without authority: the like of other bailiffs of 
liberties *. | : | 
Tux crime of rape was once more changed into that of Rape, 

felony. It is provided, ſays the ſtatute *, that if a man 

raviſh a woman, whether married, damſel, or other, where 

ſhe did not conſent, either before or after, he ſhall have 

judgment of life and member : this was to be at the ſuit 

of the party. Likewiſe, where a man raviſhes a woman, 

whether dame eſpouſe, a married lady, damſel, or other, 

with force, altho” ſhe conſent after, he ſhall have judg- 

ment as before mentioned, if attainted at the ſuit of the 

king; and in this cafe, ſays the ſtatute, the king ſhall have 

tne ſuit, Thus the election given by the old law to the 
perſon raviſhed, was wholly taken away ®. | 

Iir is ſaid e, there was a writ at common law, de uxore 

abducid cum bonis viri, for the huſband, tho? there is no 

mention of any ſuch in Bracton : however, this ſtatute 

provides, de mulieribus abductis cum bonis viri, that the 

king ſhould have his ſuit for goods ſo taken; ſo that ſuch 

offenders might now be proceeded againſt criminally, as weil 

as civilly, If a woman willingly left her huſband, and 

went away and continued with her adulterer, ſhe was, upon 

conviction thereof, for ever to loſe her action of dower, 
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unleſs the huſband would willingly, without any coercion 
of the church, be reconciled to her, and cohabit with her; 
in which caſe her right of action was reſtored. A Bo. 
ho took away a nun, tho? ſhe conſented, was by this 20 
to be puniſhed with three years impriſonment, to be fined 
to the king, and make a reaſonable N to the 
houſe d. 

Sarnn AL ſtatutes were made for regulating the officers 
of courts, ſettling their fees, and preventing extortion 


and impoſition upon ſuitors e, ſimilar to ſome regulations 


made by the firſt ſtatute of Weſtminſter J. One of theſe 


aimed higher than the miniſters of courts. The chancel. 


lor, ſays the ſtatutes, treaſurer, juſtices, any of the king's 


_ counſel, clerks of the chancery, of the exchequer, of any 


juſtice, or other officer, any of the king's houſe, clergy or 


lay, ſhall not receive any church, or advowſon of a church, 


land, or tenement, in fee, neither by gift or purchaſe, nor 


to farm, ne a champert (that is, to have a part, or cap! 
par titio, ſince called champerty), nor otherwiſe, ſo long as 
the thing is in ſuit before them, or any other of the king's 
officers. If any did contrary hereto, both purchaſer and 


ſeller was to be puniſhed at the king's pleaſure. The di. 
viding part of the thing in queſtion is a bribe mentioned in 
the firſt ſtatute of Weſtminſter h; but it is rſt es: of 


here under the name of niet 


AFTER the numerous proviſions made by this ſtatute for 


the amendment of the law, it concludes with a ſort of 


anxiety leſt any thing ſhould be left not provided for; ſaper 


Verò flaiutis in defettum legis, et ad remedia editis ne diu- 


tius querentes, cum ad curiam venerint, recedant de remedio 


deſperati, habeant brevia ſua Id suo ASU PROVISA |; 
referring, as it ſhould ſeem, to the 24th chapter &, which 


4 Ch. 34. Ch. 49. 


© Ch. 42. 44. h Viz. ch. 25. vid. ant. 126. 
* Viz, ch. 26, 27 28. 30, Vid, i Ch. 50. AS | 
ant. 127. Vid. ant. 202. 


had 


ENGLISH L A W. 


bad given the authority to clerks in the chancery to frame 
| writs in conſimili caſe, 

TE next act of this parliament is the ſtatute of Win- 
| cheſter; containing ſome proviſions for enforcing the 
ancient police, and ordaining ſome new regulations. 
| The act ſtates, that robberies, murders, burnings, and 


thefts, increaſed more than ever ; and that this was to be 


attributed to want of a due adminiſtration of the ſubſiſting 
Jaw. It is faid to have been very much owing to the neg- 
lizence or wilfulneſs of jurors, who, being connected 
either with felons or receivers, could not be brought to 
indict them : again, jurors were not, as they ſhould be, of 
the neighbourhood where the offence was committed ; 
nor was there any penalty upon jurors guilty of ſuch con- 
cealments and neglects. 'T'o remedy this, ſays the ſtatute, 
the king hath eſtabliſhed a penalty for ſuch concealment ; 
ſo that, if they diſregarded their oath, they might be in ſome 
fear of the penalty. But there being no ſpecific penalty 
named, it ſhould feem, it muſt be aſcertained by the diſcre- 
tion of the court. It further directed, that cries, that is, the 
huteſium et clamor, ſhould be ſolemnly made in all coun- 
ties, hundreds, markets, fairs, and other places where there 
was great reſort of people, ſo that none might excuſe him- 

ſelf for ignorance : by theſe means the country would be 

ſo well kept, that none could eſcape for want of freſh ſuit 
from town to town, and from country to country !. 


MorEoveR, when it was neceſſary, inqueſts were to 


be made in towns by the lord of the town, and afterwards 
in the hundred, in franchiſes, and in the county, and ſome- 


times in two, three, or four counties, in caſe of felonies 
committed in the marches of ſhires, ſo that the offenders 
might be attainted. If the country would not anſwer for 
he bodies of ſuch offenders, the following penalty was or- 


Ch. I. 


P 3 dained: 
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. tained: the people dwelling i in the country were to be att 
ſwerable for the robi.cries done, and the damages ſuſtain. 


a with the franchiſes therein, ſhould be anſiver,. 
ble for robberies ; and if they were done in the diviſion q 


_ compelling a certain diſtrict to make good ſecret miſchieß 


been grounded, by which a perſon robbed may recover 
_ againft the hundred the loſs he has ſuſtained. This has ſince 


been put under certain reſtrictions, by ſeveral ſtatutes, 


in any . out of the town, from nine o clock till cay, 


called), the bailiffs were to do right therein, Watches 


HISTORY O THE 


ed; fo that the whole hundred, where the robbery Was 


two hundreds, both the hundreds and the franchiſes within 
them were to be anſwerable. The hundred was to have 
only forty days allowed them to agree for the damages, 0 
anſwer for the bodies of the robbers m. This policy af 


committed therein, had been purſued in the former Ratut 
of this year againſt thoſe who broke down hedges, and 
committed other acts of miſchief in the night". Upon 
this proviſion of the ſtatute of Wincheſter an action has 


By way of prevention it was enacted, that in gret 
walled towns, the gates ſhould be cloſed from fun lente 
to ſun-riſing; that no one ſhould lodge in the ſuburbs, 0 


unleſs his hoſt would anſwer for him. Every week, ora 
leaſt every fifteen days, the bailiffs of towns were to make 
enquiry of perſons lodged in the ſuburbs and extremities 
of the town; and if they found any who had lodged ftran- 
gers or ſuſpicious perſons againſt the peace (for fo it wi 


were to be kept, as had been uſed in former times, that 15 
from the day of the Aſcenſion to the day of St. Michael; 


in every city, ſix men at each gate; in every borouzi, 
twelve men; in every town, fix or four, according to tie 


number of inhabitants; and theſe were to watch contin: 
ally from — to N If wn ſtranger patlcd 


6 Ch 2. „ Weſt. 2 46 Vid. ant. 209. * Stat, Eiiz, &6 


h J 


E N GLISH LAW, 


bj, the nigh were to arreſt him till morning ; and if any 
ſuſpicion appeared, he was to be delivered to the ſheriff, 

who was to keep him ſafe till he was delivered in due man- 
ner. If any one reſiſted the arreſt, hue and cry was to 
he raiſed ; and thoſe who kept watch in the town were to 


e ſollow the hue and cry from town to town till the offender 
yo was taken. It was enacted that no one ſhould be puniſh- 
Fa ed for arreſting ſuch ſtrangers b. 

of Ir was directed, that highways ſhould be cleared from 
i WH woods, buſhes, and dykes, to prevent any one from lurk- 
it ing there : this was to be for two hundred feet on each 
nd fide of the road. However, aſhes and large trees were not 


to be felled to make ſuch clearance. If robberies were 
committed through the owners? refuſing or neglecting to 
clear the roads in the above manner, they were to be an- 
ſwerable for the felonies ; and if murder was done, they 
were to make fine at the king's ſuit. If the owner could 
not remove trees and buſhes himſelf, the country were to 
aid him: the ſame of the king's demeſnes and foreſts. 
Moreover, if a park was made by the fide of a highway, it 
was to be at the diſtance of two hundred feet ; or a wall, 
dyke, or hedge, was to be made, that offenders might not 
come out to commit offences and then eſcape back again 4, 
It was further directed, that every man ſhould have harneſs 
and arms, according to the old aſſiſe of arms, with ſome 
variations directed by this ſtatute ”. 

Tux next act of this parliament is the Patate of men- 
chants; which having been mentioned before, we proceed 
to the ſtatute of Circumſpectè agatis. This is ſo called, 
from the initial words of it ; though it is rather in the form 
of a writ, from the king to his juſtices, concerning the 
biſhop of Norwich and his clergy, beginning, Rex ralibus 
Judicibus ſalutem, Circumſpectè agatis, &c. without any 
mention of the concurrence of the parliament'. However, 


Ch. 4+ , Ch, . 2. 0h 66-6 © T4 Inf, 487. 
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CHAP. X. it has always been conſidered as a ſtatute; 3 Is referred to 
EDW => by a ſubſequent parliament as ſuch ; and, after what has 
| been before obſerved on the form of our old ſtatutes i, te 
reader may not, perhaps, conſider ſuch * of f paris 

or wording as very ſingular or material. 


— 2 — 
— ng en — 
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We have no authentic account of the n bens 

the temporal and ſpiritual courts during this reignu; but i 
may be collected from the preſent ſtatute, that ſome point 
were thought not to be ſufficiently adjuſted, This act wx 
deſigned to aſcertain the boundaries of eccleſiaſtical juriſtic. 
tion in ſome particulars *; for which purpoſe it direds, 
that the biſhop of Norwich and his clergy (a conteſt wit 
whom might, probably, be the immediate occaſion of this 
act) ſhould not be puniſhed, if they held plea of ſuch things 
as were mer? ſpir:tualia : as for inſtance, of penance en. 
joined by prelates pro mortal: peccato, as fornication, adul- 
tery, and the like; in which caſes ſometimes a corpora, 
ſometimes a pecuniary pain was inflicted, eſpecially if the 
perſon offending therein was a freeman: allo, if prelats 
puniſhed any one for having a church- yard unincloſed, i 
church uncovered, or not decently ornamented ; in which 
caſes none but pecuniary penalties could be impaſed. 80 
if a rector demanded parochial oblations and tythes due and in, 
accuſtomed; or claimed againit another rector tythes, Mh 
whether large or ſmall, ſo as they did not amount to the Mica 
fourth part of the value of the church: again, if a rector Nec. 
demanded a mortuary in places where it was cuſtomary; ¶ Ius 
ſo if a prelate of any church, or a patron, ſhould demand iſ «*: 
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from the rector a penſion as due to him; it was ordained di 
that * ſuch N ſhould be made | in the eccleſiaſtical A en 
dit 

t Vid. ant. vol. I. 2 21 = nd .. For lach 50 as were allowed in 
1535 in the note. to belong to the ſpiritual juriſdiction, bs 


= Some ſtatutes and other kaltrtz vid. ant. vol, I. 453, &c, and aul. 
ments which are affigned to this 79. | | 

| reign by lord Coke, are to be found In BraQton's time it was limited 
among the flatuia incerti tempor is, and ata ſixth, Vid. ant. vol. I. 453. 

will be mentioned in the next reign. . 


cout: 


ENGLISH LAW. 


Court. As to the laying of violent hands upon a clerk, and 
cauſes of defamation, it was, fays the ſtatute, heretofore 
| 1owed, that ſuits of that fort ſhould be heard in the court 
chriſtian, if money was not demanded, and they went 
merely ad correctionem peccati : the like of ſuits de feder 
j:/me. In all the above-mentioned caſes, fays the act, 
te cocleſiaſtical judge had juriſdiction, regid N 


lo 
a 


ON: 12 of fFante. 


SUCH is the adjuſtment made by the ſtatute of Circum- 
6,70 gti in the twenty-fourth year of this king. There 
h a{tatute upon the ſame ſubject of eccleſjaſtical juriſdiction, 
wh.ch may be more properly mentioned here, than in its 
this is called, the ſtatute of the writ 
of * confultatior., It ſeems the writ of prokibition had been 
eſorted to very frequently, in cafes where no remedy could 
be had in the king's court by writ out of chancery; fo 
that perſons Who could obtain no remedy in the temporal 


chronological order: 


the ſpiritual. A repreſentation on this ſubject was made 
to the king; and it was now ordained, that, in future, 
when the eccleſiaſtical judge was ſtopped by a prohibition, 
the chancellor, or the king's chief juſtice for the time be- 
ing, upon ſight of the libel in ſuch cauſe, at the inſtance of 
the complainant, if he ſaw there was no remedy in ſuch 
caſe by a writ out of chancery, but that it belonged to the 
eccleſiaſtical court to determine it, ſhould write to the 
judges before whom the cauſe depended, gud 10 cauſa pro- 
cedant, non obſtante prohibitione regia {bi prits inde 
dirella, &c, Thus was it deſigned to give protection and 
energy to the eccleſiaſtical court when it excrciſed a juriſ- 
action ſupplemental, as it were, to the tempera! courts, 
in correcting thoſe exceſſes for which the poverty of the 
common law had not yet provided any redreſs. 


Stat, 24 Ed, I, of the writ of conſultation, Vid, ant, vol. I. 459, 


A sra- 


courts, were deprived alſo of ſuch as might be procured in 
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CHAP. x. A $TATUTE "for regulating the police of the City of 
London, entitled fatuta civitatis Londini; and anothe; 
entitled, forma conceſſionts et exempl ficationis Chartar "um, 
confirming the Charters ; make the remainder of the ſtatus 
enacted in the famous parliament of Weſtminſter, i in the 
I thirteenth 2 of this king. 
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tatute of Duo Warranto—Statute of Quia Emptores— 
Modus levandi Fines —Statute de Finibus levatis—IFrit | 0 
of Ad Quod Damnum— Statute of Articuli ſuper Chartas 
—Court of the Steward and Marſhall—I|rit of Conſpi- 
racy—Of the different Courts— An Action of Debt in thy 
Steward's Court Common Writ of Debt—Of Detinue— 
Of Civenant—Of Treſpaſs —T he Criminal Law—The 
King and Government—8Satutes and Records —Fleta— 
Britton — Hengham—Thornton— John de At bona.— A: 2 
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P' 8 SIN G over the flatutum Exoniz, 14 Ed. I. con- CHAP.” XI. 
cerning inquiſitions taken before coroners, and ſome Cor 
lerticuli upon that ſtatute ; as alſo the ordinatio pro flatu | 
Hiberme, 17 Ed. I. mentioned in the former part of this 

reign ; we come to the eighteenth year of this king, when 

z parliament was holden, commonly called Weſtminſter | 

tne third, This parliament produced four very important 

ſtatutes. The firſt is the ſtatute guia emptores terra- 


rum; two ſtatutes of quo warrants ; and one intitled, ma- 
aus levandi fines. | 


To begin with the ſtatute of quo warrants, 18 Ed. I. Statute of quo 
ſtat. 2. Before we ſpeak of this ſtatute, it will be ne- . 
ceſſfary to take notice of one on the ſame ſubject, and bear- 
ing the ſame title, enacted in the ſixth year of the king. 

This ſtatute was for a long time conſidered as made in the 
thirtieth 
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which plac 'e we now reſtore it. 


for regulating the proceſs, and proceeding therein, Th 
king, in execution of the plan of reducing the nobles unix 
bis ſovereign authority, had begun to make ſtrict Inquin 


| his courts of law; and many prelates, earls, barons, ani 


mit all perſons to continue in the enjoyment of ſuch liber 


form of another writ was preſcribed, which directed the 
| ſheriff to make proclamation for all perſons claiming an 


QUO WARRANTO, &c. 


particular perſon to ſet forth his title, and which ws 
2 ſufficiently ſevere inveſtigation z all perſons were bj 
one genera] proclamation put to defend their rights, and 


HISTORT- OF THE ͤ 


thirtieth year of this reign ; but that is now agreed to k | 
been only a publication of it under the great ſeal ; and i 
deed it is there recited as having paſſed in the ſixth 


5 


WE have before ſeen the nature of the proceeding h 
quo warrants, or quo jure *, This writ was brought fy, 
ward into more notice by he L uſe which the yr. 
ſent king cauſed to be made of it, and by theſe two ſtatut 


into the titles by which franchiſes and liberties wer 
claimed. Some of theſe he had reſumed by judgment« 


others, had days fixed when they were to make out ther 
titles, and the whole would be examined: but to quiet th 
minds of men till this matter was inveſtigated, it ws 
among other things enacted in the ſixth year of the king 
that a writ ſhould iſſue, commanding the ſheriff to per 


ties as they had hitherto poſſeſſed, till the king's coming 
{that is, the coming of the king's court) into that county 
or the coming of the juſtices itinerant ad omnia placita, a 
till the king gave ſome further direction therein. The 


liberties by royal charter, or otherwiſe, to come betor 
the juſtices ad primam aff; Jam, cum in partes illas venerinh 
to ſhew quomodo hujuſmadi libertates habere clamant, u 


Tuvs, inſtead of a ſpecial writ, which called upon 2 


« Sidi. vol, I. 42 6. 
(hey 


ENGLISH LAW, 


wy their titles: war was at once declared with all the 
erties and franchiſes in the kingdom, without ſtating 
\ ſpecific ground of complaint. The ſtatute, however, 


eby ſet on foot, declares, that ſhould any object that 
were not bound to anſwer without an original writ ; 
if it appeared they had uſurped any liberty upon the 
gor his anceftors, they ſhould anſwer immediately 
out any writ, and abide the judgment of the court : 
if they faid their anceſtor died ſeiſed of the liberty, then 
were ſo far diſtinguiſhed from the foregoing deſcription 


hancery, ſummoning the party to appear in proximo 
entu noftro, vel coram juſtitiariis, c. cùm in partes, 
, oftenſurus QUO WARRANTO tenet viſum franciplegii in 
trio de N. &c. upon which there was to be the ſame 
ceſs as in the circuit of the juſtices. This was, in truth, 
hing more than the old common law writ and pro- 
ding. ES 
\rTER this ſtatute, great numbers of writs of quo war- 
1 were brought againſt prelates and others of the clergy, 
| againſt temporal lords and others, for their liberties, 
chiſes, and privileges of various kinds. "Theſe rigo- 
s proceedings were borne with | great 1mpatience, 
ble this unpopular courſe was takins by the king's of- 
s, complaint was made thereof in the Nin of the 
tenth year of this king; in conſequence of which there 
ed the Hatutum de quo warrants NOVUM, as it is called 
eſpect of that made in the ſixth year at Glouceſter. For- 
uch, fays this act, as writs of 9% warrants, and 
ments to be given thereon, were greatly delayed, be- 
e the juſtices in giving judgment were not certified of 
king's pleaſure therein (it not being uſual, it ſcems, 
judzment to be given till the juſtices were certified of 
_ king's pleaſure by a writ de libertatibus allocandis, 
Gd probably upon the ſtatute made at Glouceſter) ; 
he 


CHAP. XI. 


it was made to maintain the proceeding which was 


xrſons, that the king was to award an original writ out 
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CHAP. XI. 
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and their anceſtors, or predeceſſors, had enjoyed and uf 


. thoſe writs, ante tempus regis Richardi, conſanguinci ſu 
aut toto tempore ſus, et huciſque, and had fo continued ti 


by his letters patent, confirm their titles. It was alſo nal 


ceſtors or predeceſſors in the above way, ſhould be del 
given againſt certain perſons within a particular time, 
this, where the conteſt was with the crown, it was ordai 


pleas then depending ſhould be adjourned into the countis 
till the coming of the juſtices ©. This is followed by a 


ther ſtatute of 9 warrants, making and confirming 


HISTORY OF THE 


ihe therefore, of his ſpecial grace, and for the affeQion he 
bore to his prelates, earls, barons, and others of his realm, 
granted as follows: That all perſons who could male 
out by an inqueſt of the country, or otherwiſe, that the 


any liberties, whereof they had been impleaded by any 


then, without miſuſing them, ſhould be adjourned to ah 
ture day before the ſame juſtices, within which time thy 
might attend the king with the record of the juſtices, fien 
ed with their ſeal, and alſo the return; and the king woll 


ed, that thoſe who could not prove the ſeiſin of theit a 


with in the regular courſe of law ® : to which the an adl 
ed this gracious clauſe, that where judgments had b. 


would grant them the beneht of the above proviſion, 
To ſpare the expences attending ſuch a proceeding: 


ed, that, in future, pleas of quo warrants ſhould be pleat 
and determined in the itinerà of the juſtices ; and that 


reſtitution to ſuch as had loſt their liberties by judgmen 
and ſecuring others who came within the grace held o 
by a clauſe in the former act. Thus was this terrible 
quiry by gua warrants for a time let looſe upon the gre 
men of the nation, till the king at length conſented 
ſuſpend it, and wholly to aboliſh the more 1 1 T 1. 
of that proceeding. 


Sec. 2. c Sec. 1. 


ENGLISH LAW. 


Tux ſtatute Quia empiores is entitled in the parliament 
I, from the ſubject of it, /fatutum regis de terris venden- 
;t emendis. We have before ſeen the reſtraint impoſed on 
, alienation of land by Magna Charta e, with the prac- 

e that ſtill ſubſiſted during the laſt reign ©, and which gradu- 
Iyled to a violation of that chapter in the Great Charter. As 
e conſequences of this practice were more felt, complaint 
ereof was made in parliament, and the following ſtatute 
as paſſed in order to put this matter upon a new footing. 
raſmuch, ſays the act, as purchaſers of lands and tene- 
ents of the fees of great men, and other lords, have en- 
red into their fees, to the prejudice of the lords ; theſe 
rchaſers having bought the lands and tenements from the 
holders of ſuch great men to hold of their feoffors, and 
xt of the chief lords of the fees; ſo that the chief lords 
we loſt their eſcheats, marriages, and wardſhips of ſuch 
nds and tenements, which was a grievance to the great 
ndholders of the kingdom, who thought themſelves in a 
anner diſherited by ſuch defalcations in their ſeigniories: 
rtheſe reaſons it was, at their inſtance, ordained, that, in 
ture, it ſhould be lawful for every freeman to ſell, at his 
ealure, his land or tenement, or part thereof, ſo that the 


{ 


—— — 


the fame ſervices and cuſtoms by which the feoffor be- 
re held it fo Thus every freeholder, inſtead of the 
artial permiſſion he before had under Magna Charta, was 
liberty to alien all his land, provided he made a reſerva- 
on of the ſervices, not to himſelf, but to the chief lord; ſo 
at the practice of creating new ſeigniories now ceaſed, 
d every tenancy in the kingdom was ever after to con- 
nue a part of the ſame fee or manor to which it then be- 


ade, no new manor could be created. 


* Vid. ant. vol. Lo 239. * Vid, ant. vol. I. 254. n 
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offee ſhould hold the land or tenement of the chief lord 


need ; for, if no new reſervation of ſervices could be 
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CHAP, xl. 
DD 5 1. explanatory of the former, and directs, that where a free, 


Madus 1. vandi . 
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Tus act has two other chapters: one of hw; is on 


holder fold part only of his lands or tenements, the feoffe 
ſhould be immediately charged with the ſervices due to the 
chief lord, in proportion to the quantity of the land or tene. 
ment; and the chief lord was to receive it at the hands of 
the feoffee 5. It was added b by way of caution, that this ad 
ſhould not be conſtrued as authorizing the purchaſe of land 
or tenements in mortmain*; and that it ſhould relate only to 


land held 27 fade 1. inplicter or, as it has ſince been call. 


ed, fee ſimple. | | 
Tre fourth act paſſed i in this 1 is ; the midus 
levandi fines ; ſtating the courſe to be obſerved in levying q 


fre; for ſo this tranſaction was now uſually called. The 


little information to be found, before this ſtatute, on the 
ſubje& of fines, and the manner of tranſacting them in 
court, is derived from Glanville k. What is ſaid by Brac. 


ton on this antient ſecurity, is confined to the nature of 


claim, and the conſequence of non-claim l. 
Tre paſſing of fines hereafter reſted upon the dete 


given by this act. It directs, that when the original writ 
was delivered in preſence of the parties, before the juſtices, 


a countor ſhould ſay thus: Sire juſtice, conge (accord 
(this was praying the /centia concordandi, on which a fn: 
was due to the king); then the juſtice was to ſay, que di. 
nerd, fire Robert? naming one of the parties, When 
they had agreed upon the ſum of money to be given to the 
king, then the juſtice was to ſay, Criez la peex (that is 


rehearſe the concord); upon which the countor was to lay 
« Inaſmuch as peace is licenſed thus unto you; Willian 
„ and Alice his wife, who are here preſent, do acknow- 


& ledge the manor of B. with its Tons contained in 


5 Oh; 2;-: 55 k Vid, ant. vol. I. 148. 
d Ch. 3. | Ibid. 477. 
Vid. ant. 154. 


ec the 


ENGLI SH L A W. 


© nd to hold to him and his heirs, of William and Alice, 
and the heirs of Alice, as in demeſnes, rents, ſeigniories, 
« courts, pleas, purchaſes, wards, marriages, reliefs, eſ- 
© cheats, mills, advowſons of churches, and other franchiſes 
« and free cuſtoms belonging to the ſaid manor, paying 
« to Thomas and John, and their heirs, as chief lords of the 
« foe, certain ſervices and cuſtoms due for all ſervices.” 

Tals was the method of proceeding to be obſerved in 
ature, and fines were henceforward more uniform in their 
practice than they had been at the common law. It was 
declared to be the uſage of the common law not to ſuffer 
| final accord to be levied in the king's court without a 
rit original ; which was to be returnable before four juſ- 
ices in the bench or eyre, and not elſewhere : it was alfo 


were to be of full age, of good memory, and out of pri- 
ſon; and if a woman covert de baron was one of the par- 
ties, ſhe was firſt to be examined by the four juſtices above 
mentioned. The reaſon of ſuch ſolemnity, ſays the ſta- 
ute, is, becauſe a fine is ſo high a bar, of ſuch great force, 
and of ſo ſtrong a nature, that it concludes not only par- 
ties and privies thereto, and their heirs, but all other peo- 
ple of the world being of full age, out of priſon, of ſane 
memory, and within the four ſeas at the time of the fine 
levied, if they make not the claim of their action on the 
foot of the fine, within a year and a day, In theſe de- 
Clarations about non-claim, the ſtatute ſeems to be framed 
on the principles of the common law n. | 


upon this ſubject, entitled, faturuin de finibus levatis, by 


which it was intended to aboliſh a practice which had ſame- 


ON la pie are the wank in the. pays. 
original: ſome copies read pur la n Vid. ant. vol. I, 477. 
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CH Ap. XI. what invalidated fines, and rendered them a leſs Valuzhb 


_ EDWARD I, 


and did make an end of all matters; and were ſo called, he. 
FINALEM feneant, ei perpetuum : but that, in the late tur. 


bcen admitted to annul and defeat ſuch fine, by alledging 
that before the fine was levied, and at the levying there 


ſome parcel thereof ; which fact uſed to be tried by: a jury 
and, if found to be true, was conſidered as annulling the 


ready in poſſeſſion, merely to confirm and eſtabliſh his tity 
it was rendered entirely ineffective. To put an end to thi 
practice, it was ordained, that ſuch exceptions, anſwers 
or inquiſitions of the country ſhould not, in future, he 
admitted, contrary to ſuch acknowledgments and fines, 


were in future levied in the king's court, ſhould be rea 


week, according to the diſcretion of the juſtices . Thu 
for many years after. 
the remaining ſtatutes, in the order in wich they were 


paſſed. In the 20th year, there were ſix ſtatutes. The 
frft is called the ſtatute of vouchers ; the next, of wat; ee 


HISTORY OF THE 
ſecurity than they had before been conſidered. The fta. 
tute ſays, that fines levied in the king's court ought to make 
cauſe, next to the duel and great aſſiſe, 2ltimum lecum, 4 
bulent reign of Henry III. and ſince, the parties to a fins, 


and their heirs, contrary to ancient law and practice, ha 


and ſince, the demandants, or plaintiffs, or their anceſtor, 
were always ſeiſcd of the lands contained in the fine, or of 


fine. Thus where a fine had been levied to a perſon i. 


The ſtatute further directs, that ſuch notes and fines, x 


openly and ſolemnly, and that in the mean time all plex 
ſhould ceaſe ; and this was to be on certain days of the 


was the doctrine of fines ſettled in dhe way it continued 


To return to the 18th year of this king, and go on wit 


the third, de defenſione Juris e : theſe are followed by the 
upon the 3 of the coin. The firſt three were malt 


Ch. * 


ENGLISH L Aw. 


ly | improving. ſome proviſions of ſtat. Weſtm. 1. Thus CHAP. XI, 
E. e {att of vouchers extends the privilege given to a de- 
ke WW: nant by the Iſt Weſtm. ? to counterplead a warranty, 


the warrantor was abſent, to caſes where he was preſent 

ſo. Vouching to warranty had been much abuſed by liti- 
bus men, who would vouch ſome indigent perſon ; and 
ſuch vouchee entered into the warranty, there could be 
counterpleading his title before this act, but the duel 
igt be waged, and the demandant obliged to reſt the de- 
mination of the queſtion upon that deciſion : all which 
0 prevented 1 in future by this act. 


Tr ſtatute of waſte is an authoritative deri in par- 
ment of a point ariſing in a cauſe then pending in the 
nch, upon which occaſion the parliament declared how 
> law ſhould be held in future. The cafe in the bench 
js of an action of waſte, where the plaintiff died before 
igment, and his heir brought a freſh action againſt the 
endant ; to which the defendant made anſwer by ſaying, 
ought not to anſwer for waſte done before the inheritance 
cended on the plaintiff, and therefore demanded judg- 
nt of the action. Upon this ſome of the juitices were of 
inion, that the writ of waſte, being a writ de tranſgreſ- 
e none ſhould obtain redreſs and recompence thereby, 
the to whom, and in whoſe time the treſpaſs was done: 
ers, and many of the king's counſel, were of a contra- 
opinion. To ſettle this doubt, it was now ordained by 


| whether within age or not) ſhould have his recovery by 
Tit of waſte in the above caſes, and thoſe which were 
lar, as well of waſte in the time of his anceſtor, as 
ce the deſcent upon himſelf; and ſhould recover the 
ice waſted, and damages as ordained by the ſtat, Weſtm. 
The juſtices were directed to proceed in that man- 


? Viz. ch, 40. | Vid. aut. 120. 4 Viz. ch. 14. Vid. ant. 180. 
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liament, that an heir (in whoſe ward ſoever he might be, 
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CHAP. xt. ner in che RY then beide them,” and 3 in al others. This] 
ſtatute is one inſtance of the recourſe which the courts 
uſed to have to the parliament for deciding doubts ariing 
in ſuits before them. | 
Ir was found that abuſes followed bin the liberty z given 
by ſtat. W eſtm. 2. * of receiving perſons before judgment 
to defend the inheritance, where actions were brought 
againſt tenants per legem Anglie, in tail, in dower, for 
life or years. To correct theſe, it was ordained by the ſtatute 
ae defenfrone juris, that the perſon ſo received ſhould find 
ſuch ſufficient ſecurity as the court ſhould think fit, to fi- 
| tisfy the demandant of the value of the land, from the dy 
be was received till the final judgment. If the demandant 
| recovered, he was to be amerced ; and if he had not where. 
withal to pay, he was to be committed to priſon at the 
king's pleaſure ; tho” he was to go quit, if he could make 
his title to have been as he ſtated it when he was received, 


Mi! 


— i - 
 ED'VARD I. 


OF the three proviſions about the coin, the firſt is ent- 
1 tled, Hatutum de monetd; the ſecond, flatutum de miniti 
pbarvum. Theſe were againſt the importation of clipped 
and counterfeit money. This crime, by the latter ad, 
| Was puniſhed, for the firſt offence, with forfeiture of the 
| ES, money, as well in merchants negociating as importing it; 
for the ſecond offence, they were, beſides, to forfeit 
all other goods that they had about them ; for the 
third offence to be at the king's mercy for their bodies 
and all their goods. The next proviſion is entitled 
artlicul: de monetd, and is upon the ſame ſubject of import- 
ing clipped money, which, it ſeems, was the moſt con 
mon offence againſt the coin in theſe days. To bring al 
the acts upon this article into one view, we ſhall mention 
another public inſtrument in the 27th year of this king 
entitled, Zatutum de falſo monetd. It was therein ordaineh 


ENGLISH LAW, 


. ard, ſhould forfeit their lives and goods, and every, 
thing that they could forfeit, It was likewiſe directed, that 
officers ſhould be appointed at the ſea- ports to ſearch all 
perſons landing there, to ſee if they had any unlawful mo- 
* EY es 

Tavs far of the ſtatutes in the 20th year of this king. 
In the 21ſt there are two: one entitled, de 77s g9ui po- 
rnd! ſunt in aſſiſts (of which we have before ſpoken *) ; the 
other, de malefattoribus in parcis. We have before ſeen, 
with what ſolicitude the great lords had preſſed for laws to 
puniſh thoſe who invaded the places allotted for their rural 
amuſement or accommodation * The act laſt mentioned 
as for the puniſhment of perſons treſpaſſing in foreſts, 
haſes, parks, and warrens ; and it ordains, that ſuch per- 
ſons, if they fled, or defended themſelves againft the war- 
xencr, or parker, and were killed, the perſons attempting 
to take them ſhould not loſe life or limb, or ſuffer any 
ther puniſhment for ſo doing: but foreſters and others 
ere by the ſame act cautioned that, under pretence of the 
Ike treſpaſſing, they did not moleſt or hurt any one quietly 
paſſing, for that in ſuch caſes execution ſhould be done as 
before. VU. 
Ix the 24th year is the ſtatute of the writ of conſulta- 
m before mentioned *: in the 25th, the confirmationes 
hartarum, and the excommunication of thoſe who offend- 
ed againſt the Charters ; both which have been conſidered 
defore +. Then comes the ſtatute de finibus levatis, 27 Ed. J. 
he irit chapter of which, and that which gives the title to 
he ſtatute, has been already noticed; as has the third and 
fourth concerning juſtices of gaol-delivery and of ui 
ris, Chap. 2. only remains to be mentioned, which 
puts ſneriffs under ſome check in their accounts of iſſues, 


: Vid, ant. 184. Ts + Vid, ant. 101. 103. 
Vid, ant. vol. I, 266. v Vid. ant. 103, 225. 173» 
* Vid. aut, 217, | | | 


Q 3 | fines, 


that perſons importing certain coins, called pollards and CHAP. XT, 
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ty ſhillings per aun. ſhould be ſent to the exchequer, and 


Writ of ad 


2 da mnu ni. 


directed to the eſcheator, to enquire whether it would be 
to the damage of 152 king, or of others, thould he permit tin 
ſuch a one to alien in mortmain, or otherwiſe ſell his land 
After this ſtatute, when a perſon wanted a licence for one 
or the other, he uſed to ſue to the king to have this writ 


points uſual in ſuch caſes; and it was directed, that all {ach 


the parties were to pay their fine for the amortiſement, or 
for the emparking ; afterwards the inqueſts were to be 


called, which has not been mentioned before, notwith- 


H ISTORY OF- T HE 


fines, and the like. It ordains, that a b and a cle 
of the exchequer ſhall go once a- year into the country, tg 
enroll the names of ſuch as had paid, and hear and deter. 
mine complaints againſt ſheriffs. The other {tatutes i 
this year are, one entitled, ordrnatio de libertatibus perqy. 
rendts; and another, which has juſt been mentioned, 
fallo monetd. 
IHE ordinatio de libertatibus per fiene * was ſo cn. 
titled, becauſe it direfts ſome courſe to be taken for facili. 
tating the tranſactions of men in ſever al inſtances where th: 
intereſt of the crown was concerned. Firſt, it was or- 
dained, that perſons who would purchaſe a new park, and 
religious men who would amortiſe lands of tenements, 
ſhould have writs out of the chancery to enquir upon the 


inquiſitions, if of lands or tenements worth more than twen- 
there (if the inqueſts had paſſed in favour of the purchaſers) 


ſent to the chancellor, or his deputy *, who ſhould acceyt ar 
a reaſonable tine, according to the quantity of the thing to | 


be conveyed, and then make livery thereof. The fame ne 


courſe was to be taken by thoſe who would purchaſe lands 
or tenements held of the king in chief*, The writ here 
alluded to was that of ad quod damnum, as it has ſince been 


ſtanding it was probably a writ at common law. It was 


out of chancery j and upon che return of it, if favourable, nay 


# Lic-tmant, v SQ, '. : -» folk. x 2 * Stat, 27 Ed. L f. 
the 


way the power of making any more 
gilt 2 puram et per Peruam eleemoſy- 
"am. Indeed, this ſcems to have 
been hefore accompliſhed by the ſta- 
tute Naa en prores; which, by re- 
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the licence uſed to be granted on the terms mentioned in 


the ſtatute 7. 

As a check upon the abuſe of this act, it was ordained 
by ſtatute 34 Ed. I. ſt. 3. touching the king's grants to be 
made upon inqueſts returned into the chancery concerning 
11nds to be amortiſed (which plainly means the writ of ad 
ad. dam), that where there were meſne lords, no- 
thing ſhould be done, except the religious perſons could 
new to the king the aſſent of ſuch meſne lords, in letters 
patent under their ſeals; and that nothing ſhould pals 


where the donor did not reſerve ſomewhat to himſelf v.-0f 


there was no original writ, or the writ did not make men- 
tion of all the circumſtances required by the new ordinance 
of the king, meaning the before- mentioned ſtatute. 


Ir was further ordained * that people living beyond 
fea, and having lands, tenements, or rents, in England, if 
they would purchaſe writs of protection, or make general. 
attornies, ſhould be ſent to the exchequer, and there pay 


ants, were to have a writ out of chancery to ſome ſuffi- 
cient man, who ſhould be received as their attorney when 
needful ©, 

In the 28th year we find thous Ratutes : one call 
the ſtatute of wards and relief; the next, for perſons ap- 


jealed; the third, the famous ſtatute of articuli ſuper 


Lartas, The firſt of theſe ſeems to be nothing more 
than a declaration of the common law, in ſeveral points 
relative to ward and relief. In the firſt place it declares, 
tnat where a relief was given, there wardſhip was incident, 


F. N. B. 509. 


quiring the accuſtomed ſervices to be 
Ius provifion ſeems to take a- 


reſerved to the chief lord, takes away 
exemption from ſervice. 


* Stat, 27 Ed. I. ſt. 3. 
© Vid. ant. vol, I. 278. 


"Qs. and 


their fine for the ſame; alſo, perſons that could not travel, or 
who lived at a great diſtance, and were plaintiffs or defend- 


the liberty of making a gift with an 
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and he contrary - that ſach : as held by ſerjeanty to go with 
the king in his hoſt, were to pay ward and marriage, a 


incident thereto; that thoſe who held by petit ſerjeanty, 


to bear ſhield or ſpear in the king's hoſt (which, however, 


does not agree with Bracton's deſcription of petit ſerjeanty)i, 


ſhould pay neither ward, marriage, nor relief; that a fra 


 fukeman was not to give ward nor relief, but was to double 


his rent after his anceſtor's death, according to what he 
had been uſed to pay to his lord; and was not to be im- 


meaſurably burthened. Some declarations were made az 
to the nature of wards. It declares, that there were tuo 


kinds of writs to recover wards: one, where the lands 


vere holden by &nizht's ſervice; the other, where lands were 
| holden in ſocage; that tne ward of the former belonged to 
the lord till the heir was twenty-one years old, and alſothe } 


marriage; which was to be, as ordained by the Great Char- 
ter, without diſparagement; but that the ward of an heir 


in ſocage, if the land deſcended ex parte matris, belonged 
to the next friend on the father's fide, and ſo vice verſa®, 


IT further declares, that there wygre three ways in which 


a writ to recover ward might be brought : one, where the 
ward both of the land and the heir was demanded ; this was 


where a tenant in knight's ſervice died, and the chief lord 


demanded the heir and land in ward. Another way, fays 
the ſtatute, is, where a man is infeoffed of a piece of land 
by one, and, after that, of another piece by another man: 
here the ſecond lord could not have the writ, becauſe the 


ward belonged to the lord who made the firſt feoffment*. 


The third way was, when a perſon poſleſſed the land in 


ward, but had not the heir, then a writ would lie to de- 
mand the heir only?. Theſe are the declarations made Y 


Vid. ant. vol. I. 278. f Vid. ant. yol. I. 285. and ant 
© For the nature of ward and mar- 208. 
riage at common law, vid, ant. vol. 5 Of the writ of MY vid, ant. 


. * * | | 208. 
| this 


ENGLISH LA W. 
this ſtatute. The ſtatute for perſons appealed has been 


mentioned before l. | . 


N Taz ſtatute of Articuli ſuper Chartas was made, as has 
rr, een before faid, to ſupply certain defects in the Char- 
, ters; and therefore ſome of its regulations are upon the 
ve ame ſubjects with many of that famous inſtrument. Theſe 
Ie ve ſhall divide into ſuch as relate to the king, or were of 


ration of juſtice, civil or criminal. _ 
Or the former kind, the firſt that preſents itſelf 3 is 


ho ſubject purveyance; the king's houſhold-officers 


or paying only what was very much under their value. It 
as now ordained, that none ſhould take ſuch priſes (for 
o they were called) but only the king's takers and pur- 
ah for his houſe; they were to take nothing but for the 


ere to pay or make agreement for. They were alſo to 
ave the king's warrant, containing what things they ſhould 
ave authority to take ; and this they were to ſhew before 
hey took any thing. They were to take only what was 
uſicient for the king, his houſhold, and children, and ſor 
one who were upon wages, or any other; and they were 
0 account in the king's Yell, or in the wardrobe, for all 
hings taken. If any took things contrary to the above re- 


reaſurer of the king's ho/tell, and the truth was to be en- 


egulations, he was to make agreement with the party, be 
put out of the king's ſervice, and remain in priſon at the 
king's pleaſure. If any one took priſes without a warrant, 
be was to be arreſted and put in priſon; and 1t attainted 
Fhcreof, he was to be treated as a felon, provided the goods 


* Vid. ant. 174. 
re- 


z miſcellaneous nature, and ſuch as related to the admini- 


aking proviſions either without paying any thing for them, 


ſe of his houſe ; and all meat and drink, and the like, they 


rictions, complaint was to be made to the ſteward and 


ured of; and if any was attainted of breaking the above 
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cul; ſuper 


Chat 141. 


ring of regulations concerning that heavy grievance on 
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CHAP. XI. — it, that 1 is, if * amounted to more than twelve. 
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EDWARD I. 


IF was the order to be obſerved i in taking meat, drink, 
and other ſmall things; but as to priſes made in fairs, | in 


| towns, and in ports, for the king's great wardrobe, the 


takers were to have the common warrant under the great 


| ſeal, as before. What they took was to be under a fort cf 


check and controul from the mayor, bailiff, or keeper of the 
air, and accounted for to the maſter of the wardrobe, 
IT was ordained that diſtreſſes for the king's debts ſhoull 


not be made upon beaſts of the plough, ſo long as any other 
could be found, under pain of the penalty inflicted by the 


ſtatute de diſtrictione ſcaccarii, 51 Hen. III. Too great 


diſtreſſes were not to be made for the king's debts, nor 


were they to be driven too far; which alſo had been pro- 


vided for by the ſaid former act k. Further, if a debtor 
could find able and ſufficient ſureties until ſome day before 
the day limited for the ſheriff, within which a man might 


purchaſe a remedy to agree for the demand, the diſtreh 
was to be in the mean time releaſedi. Upon this clauſe awrit 


vas framed, commanding the ſheriff to accept ſureties; 


which if he refuſed, there would Hue procels of attach- 


ment againſt him m. 


SOME further proviſions v were made for regulating the 
King's revenues. To redreſs waſte done in the king's 
wards by eſcheators and ſub-eſcheators, a writ of waſte was 
Civen, as in other caſes of waſte n. And where land had 
becn ſeized into the king's hands by eſcheators or ſherifls 
and the profits taken, and it was afterwards removed out 
of the king's hands, becauſe he had no right to ſeize it; tic 
iſſues in ſuch caſe were to be fully reſtored to the perſon to 
whom the land ought to remain, for the damage ſuſtained*. 


Concerning the removing the king's hands by a writ called 


Ch. 2. m 2 Inſt, 565. 


K Vid. ant. 61. n Ch. 18. 
L Ch. 12. 8 0 Ch. 19. 


ENGLI SH LAW. 


to an aMIueas manum, more will be ſaid in the next year, 
when a ſtatute was made on that ſubject, 


of the county, or for the execution of juſtice, were, by 
virtue of the king's writ, choſen by all the freeholders of 
the county; in open county-court. It was in confirmation 
of this ancient uſage, which perhaps in this inftance had 
been violated, that it was now declared by parliament, that 
the king had granted to his people, that they ſhould, if 
they pleaſed, have election of their imeriff in every county, 
where the {hrievalty was not of fee“. By another chapter 2 
of this ſtatute it was ordained, that as the king had granted 


ſhould chute ſuch perſons as would not overcharge them, or 
put othcers in authority for rewards or bribes, nor lodge 
too frequently in one place, nor upon poor perſons or men 
of religion. To avoid one great occaſion vi the oppreſſions 
exerciſed by ſheriffs, it was ordained, that the bailiwicks 
and hundreds of the king, or of other great lords, ſhould 
not be lett to farm, as they commonly were, at over- great 
ſums, which gave occaſion to burthen the people, that the 
renters might be enabled to pay their terms. This was a 
great evil; and to prevent the extortions to which it led, 
3 acts were made ini the ſubſequent times to correct, 
d at lenath to aboliſh this practice of letting to farm the 
2 of juſtice. £ | 
IE remainder of this ſtatute relates either to the ad- 
miniſtration of civil juſtice, or to the criminal law. To 
begin with the former: We find a proviſion made for aſ- 
certaining the bounds of juriſdiction in the court of the 
ſte a ard and marſhal ; a court, of which nothing has hither- 
to been ſaid, and the earlieſt mention of which is in this 
ſlatute. This ſeems, like ſeveral others, to have been an 


? Ch. 8. | r St, 4 Ed. UI, c. 15. & 4 Hen. 
3 Ch, 13. | | A 


_ EMNAnase 


TAE principal officers for the preſervation of the peace 


the election of ſheriffs to the people of the county, they 
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thould not hold plea of freehold, nor of debt or covenant, 


on y of treſpaſs done within the ell, and other treſpaſles 


was to ceaſe, and the plaintiffs were to refort to the com- 


but of perſons of the hoſtell, as aforeſaid; nor hold ay 
other plea, by obligation made at the d. diftrefs of the ſtewards 
and marſhals (the nature of which d:/treſſes, to give juli 


diction to this court, will be conſidered hereafter) ; and i 


it was to be holden for void. 


judicature; and this, like the former, was confined to tis 
verge; but it happened that ne home went unpuniſhe 


H1STORY-OF THE 


emanation from the great court, called the aula 75g b 

ſo oſten mentioned; ke to have been deſigned for the (61s 

purpoic of determining queſtions between perſons attendin 10 

the king i in his houſhold. Of the nature of this court It 
and the manner of conducting fuits there, more will be t 


faid inthe ſubſcquent part of this reign : for the preſent, we 1 


fhall proceed to examine the ſtatute now made for alcer. 
taining its juriſdiction. It was ordained 5. that the ſteward; 
and marſhals (for the ſtatute ſpeaks in the plural number) 


nor of any contract made between common perfons, but 


done within the verge; and of contracts and covenants 
that any one of the king's hotell ſhould have made with 
another cf the fame hotell, and in the fame h9/tell, and no 
where elle. They were to hold no plea of treſpaſs but that 
which ſhould be attached by them before the king departel 
from the verge where the treſpaſs was committed ; and they 
were to hold plea thereof ſpeedily, from day to day, ſo that 
it might be pleaded and determined before the king depart- 
ed out of the limits of the ſame verge where the” treſpa 
was done; and if it could not be determined within the 
limits of the ſame verge, then the plea before the ſteward 


mon law. It was enacted, that the ſteward ſhould not jn 
future take acknowledgements of debts, or other thing 


tae ſtewards or marſhals did any thing contrary to this ach 


FRE ſteward and marſhal had a criminal as «wall as ci 


, * Ch. 3. 
becault 


Ly 
ENGLISH LAW. 


becauſe the coroners of the county had not authority to en- 
quire of felonies done within the verge, but only the coro- 
ner of the king's houſe ; and as this never continued long 
in one place, there ſometimes could be no regular trial, no 
time to put the felon in exigent, and proceed to outlawry. 
Again, none of the matters cogniſable in this court could 
he preſented in the eyre. Theſe failures in the adminiſtra- 
tion of juſtice tended greatly to obſtruct the well-ordering 
of thet olice. To correct theſe in future, it was ordained, 
that from thenceforth, in caſes of the death of a man, it 
ſhould be commanded to the coroner of the county, that 
he, together with the coroner of the king's houſe, ſhould 
do as belonged to his office, and make enroliment : and 
thole matters which could not be determined before the 
ſteward, as where the felon could not be attached, and the 
like, ſhould be remitted to the common law; ſo that exi- 
vents, outlawries, and preſentments ſhould be made there- 


anner as preſentments of felonies done out of the verge: 
however, there was not, on this account, to be any ne- 
Ns 5+ os : : | 

elect in making freſh attachments againſt felons by the 
dAcers in the verge. 

AFTER this proviſion was made to limit the court of the 
eward and marſhal, it was morcover ordained, that no 
ommon plea ſhould thenceforth be held in the exchequer 


t ſcems, though the words curia no/tra in the Charter 
ere conſtrued by the legiſlature to mean the exchequer, 
s well as the court properly ſo called, conformably with 
he account we have before given of this court u, yet, that 
uits between party and party were ſtill entertained there. 


d to remedy it in the ſtatute of Rutland, 10 Ed. I. where 
ne king ſays, that whereas certain pleas have been hitherto 


\ 


© Ch. 4. 1 Vid. ant. vol. I. 244. 


held 


Il 


on at the eyre by the coroner of the county, in the ſame 


ontrary to the form of the Great Charter t. From whence 


This had been complained of, and the legiſlature endeavour- 


237 
CHAP, XL. 


— nm) 
EDWARD I. 


0 HISTORY OF THE 


CHAP. XI. held in the exchequer, which did not concern us or our 
miniſters of the exchequer ; by which means our pleas, and 
the buſineſs of the people coram nobis, are improperly pro- 

rogued and impeded ; therefore we are willing, and ordain, 
that no plea be held or pleaded in the exchequer aforeſaid, 
unleſs it ſpecially concerns nos, vel miniſtros naſtros pro. 

dictos; which ſtatute was thereby directed to be enrolled 
in the exchequer, for the government of the barons. Thus 
did the court of exchequer by theſe two Ratutes ſeem to he 
compictcly deprived of all cognizance, except in the ſuit 
of the king, and his miniſters or officers; but we ſhall ſe 
| hereafter, that this Jaſt branch of their juriſdiction was 
made uſe of, in ſubſequent times, to introduce all ſorts of 
cauſes, under the pretence that they affected the king's mi- 


— 
EDWARD I. 


nifters or officers. 


Tur following chapter ſays, that, on the other hand, 
the king willed, that the chancellor, and the juſtices 4 
sen bac, ſhould follow him; ſo that he might have at all 
times near him ſome ſages of the law, who were able duly 
to order the buſineſs that came into the court, at all times 
when need ſhould require *. This probably required no 
more than what was the uſage before; as where the court 
was, there, of courſe, were to be the juſtices. However, 
when it was thus ordained that the chancellor, who kept WW" 
the great ſea), ſhould always attend the king, it might ve- 
ry caſily be declared, as it was in the next chapter, that no 
writ touching the common law ſhould thenceforth iſſue un- 
der the petit ſeal 7, as very likely had before ſometimes hap- 


pened, through the abſence of the chancellor. 
| | 7 8 | 5 A* 
I was moreover declared by this ſtatute, in confirma- 1 


tion of the common law , that in pleas of land, the ſum- uu 
mons and attachments ſhould contain the term of fiſteen 


8 5 Ch. 6. 2 Vid. ant. vol, I. 404. 420. 


days 


E N GLIS H LA W. | 229 


days at tleaſt, according to the common hows unleſs in at- CHAP. XI. 
uchments of affiſes taken in the king's preſence a, or in 
pleas before juſtices itinerant during the eyre ®. It was 
directed alſo®, that the ſtat. Weſtm. 2. c. 39. about falſe 
returns, ſhould be faithfully executed. There was a pro- 
vilon! about the qualifications of jurors, which has been 
noticed in another places. This was the whole of the 
regulations made as to civil juſtice, except only a law re- 
vetting the juriſdiction of the Conſtable of Dover Caſtle : 

it was thereby declared, that he ſhould not hold plea, with- 
in the caſtle-gate, of any foreign matter of the county, 
xcept it related to the keeping of the caſtle; nor was he 
to diftrain the inhabitants of the Cinque Ports to plead any 
here, or any wiſe, than according to their charters of 
ancient franchiſes confirmed by Magna Chartaf. | 


— — 
EDWARD 1, 


Tux alterations in the criminal law ordained by this 

tatute, conſiſt in two proviſions about conſpirators and 
aintainers 3 and one about the ſtatute of Wincheſter. It 

tems a writ had been framed by Gilbertus de Ronberie, wi os con- 
ric us de concilio domini regis, and allowed by the autho- ſpiricy. 
ty of parliament, in the 21ſt year of this king 3, though 

his ſtatute is uſually placed in the 33d year", This writ 

ras againſt conſpirators, inventors, maintainers of falſe 

quarrels * and partakers thereof, and brokers of debates, 

nd was as follows: $7 A. fecerit, Sc. tunc pone, c. 

ud fit coram nobis in oftabis ſaucti Fohannis Baptiſ*er, 
oicuncg; tunc ſuerimus in Anglia, ad reſpondendum pra- 

1% A. de placito conſpirationis et tranſgreſſionts, sEcN- 

UM ORDINATIONEM NOSTRAM NUPER INDE PROVI- 

AM, ficut idem A. rationabiliter monſtrare poterit, quid ei 


K. Lord Coke ſays, that theſe words © Ch. 16, \ 
to would be added, „or before the 4 Ch.g. 
4 Iltices of common bench.” It is e Vid. ant, 184. 
8 ue, indeed, that the term of fifteen f Ch. 7 
Was not allowed in caſe of dif- * 2 inſt. 562. 
fin at common law. 2 luſt. 567. d. St. 3. 
1 ant. vol. I. 420. „ * That is, ſuite, 
Ch 15. 
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ſtatute we are now ſpeaking of i, that, as to conſpirators 
falſe informers, and. evil procurers of dozens, inqueſtz 


plaintiffs by a writ out of the chancery. But, notwith. 


Ss abs juſtices of the one bench and the other, and] jul. 


plaintiffs without delay k. 


Wieſtm. 1. and Weſtm. * 2. but theſe were all confined i 
certain miniſters therein named, as the chancellor, treaſy 


ry, of the exchequer, and of juſtices, and to thoſe of th 
king's houſhold, clergy or lay. An act was now madei 


learned men for his fee, nor of his parents or friends" 


| tute of Wincheſter ſhould be ſent again into every count 
to be read and publiſhed four times a-year, and kept 
ſtrictly as the two Great Charters, under the pains then 
limited. For the obſervance and maintenance of this fi 

tute it was e that the three knights aſſigned int 


HISTORY 'OS- THE 


14 reſponder debeat, 2 1 . nomina plegiorun, t 
hoc breve, &c. In alluſion to this writ, it“ is ſaid, in the 


aſſiſes, and juries, the king had provided a remedy for the 
ſtanding this proviſion, ſays the ſtatute, the king willed, 


tices aſſigned to take aſſiſes, when they came into the coun- 
try to charge their office, ſhould, upon complain, 
rd inqueſts therein without writs, and * right to ti 

We have before mentioned ſeveral ſtatutes againſt main 
tenance of ſuits and champerty, in the parliament df 


rer, juſtices, the king's counſellors, clerks of the chance 


oemeral terme, which declares, that nul miniſtre, ne m 
outre, ſhould take upon him a buſineſs in ſuit, to have; 
of the thing in queſtion. But this was not to prohibit an 
one from having the counſel and advice of countors a 


Some further notice was taken of theſe offenders! in th 
ſubſequent part of this reign. 

BRECAUSRH crimes and diſorders were + thought't to have in 
creaſed thro” a relaxed police, it was kind that the ſt 


4 Stat. art. ſup. cart. ol parents e ſes prochems, \ 
3 Vid. ant. 1 _— 


COU! 
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county v to redreſs. offences againſt the Charters, ſhould CHAP. XI. 
Lye charge of this alſos. This ſtatute concludes with 
ſome very minute regulations for aſſay ing veſſels of gold 
and ſilver. No veſſel of filver was to paſs out of the 
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bands of the workers till it was aſſayed by the wardens of | „ j 
the craft, and marked with a leopard's head ; and no gold Ws . 
1 to be worked worſe than that of Paris p. I! 
Tuus far of the 28th year: in the 29th, there is a ſta- 
te on the ſubject of amoveas manum, concerning which 
e before ſpoke in the ſtatute of articuli ſuper Chartas a. | 
twas now ordained, that in all caſes where it appeared by | 1 1 
ninqueſt, taken before the king's eſcheators, that the land if 4 
jd not belong to the king, a writ ſhould be immediately Fr 
btained in chancery, commanding the eſcheators, quod | | 1 ! 
anum ſuam amoveant omnino, and cauſe the land, with 1 
| iſſues and fruits of it, to be reſtored to the right owner. } 1. 
oweyer, if it ſhould afterwards turn out that the king Fi 
ad any title, the perſon was to be ſummoned by writ out 78 
f chancery to appear coram rege, and ſhew cauſe why the 1 5 ! 
ing ſhould not have the cuſtody of the land; and ſo toties Ro 
utes an amoveas manum and a ſcire faciat might be had | 9 
the party and the king. This was with a non objtante | Wit 
f the ſtatute made in the preceding year. 3 1 
In the 31ſt year there is a ſtatute entitled, traatus de ? 
mderibus et menſuris in the 33d there are ſeveral ſtatutes; 
ne called, /fatutum de protectionibus; another, contain- 3 1 
ls a definition of conſpirators ; another, called the Htatute = 
champerty ; another, an ordinance for ingueſts ; another, 1 
unatio foreſt ; another, an ordinance for meaſuring of n 
nd, OY OD 8 
WE have often had occaſion to mention the obſtruction 
juſtice occaſioned by the warrant de ſervitio regis. We 


v1 
184 


" Namely, by ch. x, of this ſtat, 1 Ch. 20. | | 
allt. 103. : J Vid. ant. 234. 1 * 
Ch. 17. * Vid, ant. vol. I, 405, 408. | 
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| tection. When it was re- ſummoned, the party objecting 
and if the country paſſed againſt him that caſt the protec- 


tion, and he was tenant in "he action, the protection was 
to be turned into a default ; if it was the demandant, he 


ther by oath, covenant, or other alliance, that every of 
them ſhall aid and bear the other, falſely and maliciouſly to 


appeal men of ſelony, whereby they are impriſoned and 
ſorely grieved; ſuch as retain men in the country with 


quarrels, pleas, or debates that concern other people, and 


— 


HISTORY OF THE 


teftion. By means of ſuch a writ, a perſon was protected 


againſt all ſuits in the king's courts, under pretence that Wil 
he was engaged in the king's ſervice. The ſtatute relating | 


to protections was to prevent ſome of the evil conſequence; Wl | 
attending thoſe privileges. It was now ordained, that, in 


ſuch caſe, the adverſe party might challenge the e 


upon its being ſhewn in court, and aver that the perſon 
was within the four ſeas, or out of the king's ſervice in 


certain place, whence he might very eaſily have come to 


attend. This challenge was to be entered, and the mat. 
ter ſtand without a day, according to the nature of the pro- 


was to demand judgment, and offer to aver his challenge; 


was to loſe his writ. This was a very beneficial law, ata 
time when actions were liable to be total. y ſtopped by ſuch 
regal interpoſitions. 

T HE*next ſtatute defines conſpirators in this way : Con- 
ſpirators are thoſe who confeder and bind themſelves toge- 


indite, or cauſe others to indite, or falſely to move cr 
maintain pleas; alſo ſuch as cauſe children within age to 


liveries or fees, to maintain their malicious enterprizes; 
and this was to extend as well to the takers as givers, 
Again, ſtewards and bailiffs of great lords, who by their 
ſeigniory, office, or power, undertake to bear or maintain} 


not their lords or themſelves, were to be conſidered as 
conſpirators. 

1 Vid. ant. 239. fg 
7 CHAMPERTY 


ENGLISH LAW. 


pertors, ſays the act, are thoſe who move, or cauſe to be 
moved, pleas and ſuits, either by their own procurement 
or by that of others, and ſuc them at their own coits, to 
have part of the land in diſpute, or part of the gains. This 
delinition of champerty is in the Engliſh edition of the 
ſtatutes, but no original text appears to warrant it: and it 
is probable, that it was added by fome reader to explain 
what ſollowed ; for the next ſtatute is entitled & the ſtatute 


acts on that ſubject *, that all perſons attainted of ſuch em- 
prizes, ſuits, or bargains, and ſuch as conſented thereto, 


ſhould be impriſoned for three years, and make fine at the 
e ag's pleaſure. The ordinance of inqueſts u directs, that 
6: when a juror was challenged for the king, the inquiſition 
* ſhould not therefore remain; but thoſe who ſued for the 


T king ſhould ſhew ſome cauſe of challenge, and the truth of 
ſuch cauſe ſhould be enquired of according to the cuſtom 


It 2 ; . PIP 

4 of the court; after which the inquiſition ſhould be pro- 
ceded in or not, according as the challenge was eſtabliſhed 

5 or not. The ordinatio forgſtæ has been noticed in another 


place . The laſt of this year is the ſtatute for meaſuring 
of land. „„ 
Ix the 34th year there are ſeveral acts. The firſt is the 
ſtatute de confunctim feoſfatis; the next conſiſts of ſome 
articles upon the ſtatute of Wincheſter ; the remaining 
three have been mentioned in another place ?, namely, that 
for amortiſing lands, that de tallagio non concedendo, and 
the ordinatio foręſtæ. I | | 
Tas ſtatute de conjunctim feoffatis was to prevent the de- 
lay occaſioned by tenants in novel diſſeiſin and other writs 


| ' Viz. 3 Ed. I. c. 25. 13 Ed. I. * Stat. 4. 
ſtat, 1. c. 49. 28 Ed, I. lat. 3. c. 11. * Vid. ant. 106. 
Vid. ant. 2 12. Sa Vid. ant, 23, I04, 106. 


R 2 pleading, 


« of champerty, and ordains, after alluding to the former 
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CHAP. xl. 


EDWARD I. 


pleas for his principal. If it was found that they were join. 
tenants, as alledged, the writ was to abate: the fame in 


ſuit by inſpection of the libel. 


the other, which is the laſt in this reign, is entitled, fron 


Ms adn i i eo 


HIS TOR Y OF THE 


Seadin ng, that ſome one elſe was ſeiſed jointly with thems 
It was enacted, that where ſuch a plea was grounded upon 
a deed, and the plaintiff would offer to aver by the aſſſe 
that the day of the writ purchaſed the tenant was ſole ſeiſed, 
the juſtices might retain the deed ſafely in their keeping tl 
the aſſiſe had tried it; and the perſon named to be join. 
tenant by the deed, as well as the tenant, was to be warne 
to appear at a certain day, and then to anſwer to the aſliſe 
as though the original writ had been brought againſt both, 
It was alſo enacted, if the plea was found to be falſe, and 
for delay, that then, notwithſtanding the aſſiſe paſſed for 
the tenants, yet he who alledged the plea ſhould ſuffer 
year's impriſonment and a heavy fine. Further, the ple 
of jointenancy was no longer to be received from a ballif 
who, we have ſeen, was in ſome caſes allowed to put in 


writs of mortaunceſtor, juris utrum, and other real actions, 


THERE is the following proviſion in this ſtatute concern 
ing the writ of indicavit, which is a writ of prohibition 
that has frequently been mentioned. This writ uſed to 
be brought at the commencement of the matter in the ſpit 
tual court, ſo that no room was left to judge whether 1 
writ of conſultation ſhould go or not. It was therefor 
now ordained, that it ſhould not in future go, till they had 
proceeded ſo far in the court chriſtian as the litis conteſtatis 
and the chancellor could be certified of the nature of ths 


Id the 35th year are two ſtatutes : one, de afpur- 
tatis religioſorum, which has been noticed in another place“ 


the ſubject of it, ne rector proſternat arbores in cemeterits 
For the practice on this point, d Vid. ant, vol. I. 141. 


at common law, vid. ant. vol. I. Vid. ant. 157. 
474. | | | | 


Gres 


ENGLISH LAW. 


Great diſputes had happened between rectors and their pa- 
riſhioners, to which of them the trees in the church-yard 
belonged. It was now declared by this act, that they are 
facred property; that they follow the nature of the ſoil, 
E which is eccle/te dedicatum, and that the laity had no diſ- 
poſal thereof. However, as they were planted for protect- 
ing the church from winds and ſtorms, rectors were pro- 
hibited by this act from cutting them, except for repara- 
tion of the chancel ; nor were they to convert them to any 
other uſe, unleſs the nave of the church needed repair; in 
which caſe parſons would do well in beſtowing ſuch trees 
upon the pariſhioners; though, ſays the act, we do not 
command this, but will commend it when done. 


this king, and have performed the taſk, perhaps, with more 
expedition, and leſs ſhow of difficulty, than is commonly 
annexed to the idea of ſuch an undertaking. Theſe ſta- 
tutes have been uſually ſtudied with great labour, through 
the obſcurity in which a long lapſe of years has involved 
them; yet the matter of them has been, in all ages of our 
law, thought ſo important, as to make that labour be ſub- 
mitted to with patience. Theſe with the ſtatutes of Henry 
III. are conſidered as the foundations of the common law; 
and indeed, after Glanville and Bracton have been ſo long 
neglected, the attention of the ſtudent could be directed 
to nothing more ancient. But with all the importance 
which is ſo deſervedly attributed to them, and notwithſtand- 
ing the ſpace which the learning upon them fills, when 
they are viewed in retroſpect by a modern lawyer; yet in 
the hiſtorical account that has been here attempted of our 
ancient legal polity, they appear comparatively ſmall. It 
is true, that in the reign of this prince many more /fatutes 
were made in a few years, than in many reigns of his pre- 

deceſſors. Thoſe ſtatutes were very important in their ob- 

ject, and many of them very beneficial in their conſequences ; 

but, anecedent to that period, the ſlow hand of time and 


Wx have now travelled through the numerous ſtatutes of 


R . expe- 
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CHAP. XI. 


EDWARD I. 


and ve ſhall confine ourſelves to ſuch heads as were there 


Of the different 
counts. 


terminate fant dubitationes judicior um, et, novis injuril 


were made by Edward; and in that reſpect, perhaps, the 
turbulent and unproſperous reign of his father Henry waz 
more productive than his. This conſideration of the ſub. 


very few. The rules and principles which had been b 


Thus we find the law ſtated by Fleta and Britton to be the 


which had not been ſettled in the time of Bracton e. 


| ferent courts*: they are mentioned by the author of Flet 


in concilio ſuo, in parliamentis ſuis, preſentibus prelatis 


HISTORY OF THE 


experience had been long moulding our laws and zullen 
into a form capable of receiving the finiſhing touches which 


ject will account for the appearance which theſe ſtatutes, 
and indeed this whole reign, makes, in point of length, when 
compared with the former. 

Ix DEE D, the changes made in our law by the graduil 
alteration of opinions during this reign, ſeem to have been 


thoroughly weighed and ſettled in the reign of Henry Ill 
{till operated with all their influence, except in thoſe in. 
ſtances where they were modified by the late ſtatutes, 


ſame, almoſt in every particular, as it was delivered by 
Bracton, with the addition only of the ſtatutes of El- 
ward I. One exception, however, ſhould not be paſſe 
over in ſilence, which is, that i in the law of deſcent, ac- 
cording to Britton, the half blood was to be excluded\ 


Very little, therefore, remains to be ſaid on any part 
of the ſubject, which was ſo fully handled in the laſt reign; 


treated rather curſorily, or not mentioned at all. This 


will be principally in the Juriſdiction of _— and the m- 
ture of perſonal actions. 


WE have ſeen what was ſaid by a Aon upon the dif- 


more fully in the following way: Habet rex curiam ſua 


comitibus, baronibus, proceribus, et aliis viris Peritis ul | 


. Ch; 119. vid. ant. vol. I. 310, 311. f Vid, ant, vol. I. 316 


eme / fn 


1 N G1 1s H LAW, 


put meruity retribuetur ibidem. This is the account of 


* the ſupreme judicature, in which, it ſhould ſeem, he in- 
W cludes both the council and parliament. The next is the 
6.1, court £97277 ſencſcallo ſus in aula ſug. This officer is de- 
its ſcribed as filling the place of the chief juſticiary (an office 
N05 that was aboliſhed in the laſt reign), who uſed to be named 
in the writs of the earlier periods, determined the king's 
on cauſes, and adminiſtered juſtice without writs. In 
Juzl | | 8 i 
| the place of this great officer was now appointed the ſene/ſ- 
I callus, or ſteward of the houſhold. This court has been 
n mentioned before in this reign, and the nature of its juriſ- 


dition was defined by a particular ſtatute b. Fleta deſcribes 


king's peace within the bounds of the houſhold for twelve 


the ; ; 5 5 . 3 
6 miles, ubicungz rex fuerit in Anglia; which circuit of 
2 twelve miles was called the v:rgata regia, becauſe it was 


within the government of the marſhal, who carried a virga 
as the badge of his office. According to the ſame autho- 
rity theſe actions might be brought recenter, and without 
writ, non ob/tante privilegio, vel libertate alicujus legem 
regni expectantis. This juriſdiction was exerciſed in the 
aula regia, and the ſteward might aſſociate with him the 
camerarius, the hoſtiarius, or mareſca{lus, being knights; 
or any of them, if they could not all be preſent, 

THz next court of the king mentioned in Fleta, is that 
held in cancellarid. After this, he ſays, there was a court 
cram auditoribus ſpecialiter a latere regis deſtinatis, whoſe 
office was not extended beyond the juſtices and miniſters 
o the king. The buſineſs of theſe auditors was not to de- 
termine, but to report to the king what they had heard, 
mat he might direct what was proper to be done between 
the parties. After theſe he mentions curiam ſuam, et 


/fitiaria ſuos, tam milites frm e locum ſuum tenen- 
5 Vid. ant. vol 1. 114. * Vid, ant. 235. 


R 4 tes 


this court as having juriſdiction of all actions againſt the 


— 
EDWARD I. 


247 


r noh cabinet remedia; et unicuiq; Juftitia, CHAP. XI. 


E ro” 8. ae 2 


1 
iS 
4 
* 
þ 


{6 + 
4-1 
3 
1 
57 15 
| F: 
o 10 b i 
1 : 
10 3 
7 ˖ 
5 . 
14 I 
, 
, 
4 dl 
. 
* 


P vac Ars ti  _— 2 Dice CO > - wa 
- A ö = — — — 43-22 £ þ 22 
has FE LAS a > — , — 
2 . — * r —— = 2 2 — . * : 2 — 
5 n 22. „ — . — —- © ' — * 8 
os. IL or — U — Y N * r * 
. Ia. 5 Sc, E — — 2 
2 k 8 —— ww - - - 
2 < V2 .- To ya = 


7 — — E . 
* ws \ Wha ate Worry Sh nn iT I - — 9 — — 2 
$2 = ” = — STI” — — . « - - — — 3 = 
— — — — ty 2 — "7 — 1 4 4 — f ö Fa ET Rs 5 1 
=} T ba - 2 8 — = 1 * . „ — — — ” — — - 
— 7 4 - 2 rite 646 . . a oy _ — 2 * — — 
ot. LE r — o - I: DE — 
— 


= —— — 
I mY 
TER 
D Es he AE. 


- 
— — 
— — 


. 
MLS 
> «4 - 
SSIS; 
== _ — 


LY * 
NE — 
—— . FF 
* % 4 p 9 — 
— 2 


248 


CHAP. XI. - 
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HIST OR YOF T H E 


tes in Anglid, before whom, nd before no others ( _ 
before himſelf, or his council, or ſpecial auditors), falle 
judgments and errors of juſtices were reverſed and cor. 
rected. Before them alſo were determined vrits of appeal, 
and other writs in criminal matters; treſpaſſes againſt the 
king's peace; and all writs which contained the clauſe 


ubicunq; tunc fuerimus in Anglid. Next to theſe he ranks 


the juſtitiarios ref; dente ad ſeaccarium, and thoſe in banc 


apud We ftmenafterium z after theſe, the juſtices aſſigned ad 


gaolas deliberandas in different counties; thoſe aſſigned to 
take aſſiſes, juries, inquiſitions, certificates, and attaints; 


the juſtices itinerant ad primas affiſas, ad omnia Karin 


criminalia et civilia; ; and the juſtices itinerant ad placita de 


foretis. All theſe were the king's courts ; to which might 


be added, others in the country, as the county, tourn, and 
hundred courts ; thoſe in the king” 5 manors, and thoſe in 


Cities and boroughs?. 
Or theſe courts, that before the ſteward i 1s the Es one 
which has not been mentioned in the early parts of this 


Hiſtory; for which reaſon it may be proper to add ſome 
further account of this court than the ſhort mention made 
thereof when we were ſpeaking of the ſtatute paſſed in this 
reign concerning it. The ſtewards, ſays Fleta, had cog- 


nizance of all injuries (by which are meant treſpaſſes) an 
all criminal and perſonal actions per inventionem plegiorun 
de proſequendo, and were to do ample juſtice to parties com- 
plaining, without allowing any eſſoin. Thus, when fut- 


ficient pledges were found and enrolled by the king's clerk 
who had the keeping of the rotulum placitorum aulz pri 
rege, the marſhal was commanded immediately to attach 


the perſon complained of, if he was to be found within the 


limits of the houſhold ; otherwiſe he was not attachable by 


the marſhal. If the complaint was againſt any familiar 


vegis, he was firſt to be ſummoned; and if he did not come 


T eta 66. 
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it the appointed day, then there was an award, guid at- CHAP. XI. 


ſe 11 ietur till a further day; and if he did not come then, EDWARD 1, 
Or. there was an award, guod corpus capiatur (provided he had 
al, beceived the ſummons perſonally within the verge), and 
the brought before the ſteward ; and then, ſays Fleta, the 


marſhal was to be his pledge; or, in other words, he was 
o be continued in the marſhal's cuſtody, according to 
the law and cuſtom of the houſhold ; and the marſhal was 
to be anſwerable to the party complainant, if he did not 
hare the body forth-coming. When Fleta has ſtated this 
to be the method of proceeding againſt a familiaris regis, 
he adds, quod dictum eſt de ſerviente regis, dici poterit de 
coMITIBUS, in tantum quantum paritatem conſequuntur : 
ſo that the authority of the ſteward went beyond the king 8 
ſervants, properly ſo called, 

As this court followed the king wherever his houſhold 
removed, and ſo far ſuſpended all other juriſdictions; the 
method was, when the king was about to fix his reſidence 
at any place, for the ſteward, in the name of the chief 
julticiary, whoſe place he filled, to command the ſheriff, 
quod deine facias coram nobis on ſuch a day, ubicung; do- 
MINUS rex tunc ſuerit in ballivd tud, all aſſiſes of novel diſ- 
ſeiſin, mortaunceſtor, w{time preſentationts, great aſſiſes; all 
juries, inqueſts, attaints, pleas of dower unde nihil, which 
were ſummoned before the juſtices ad primas aſſiſas; all 
priſoners, and perſons manucaptured or bailed ; all attach- 
ments which belonged to the gaol-delivery; and all the 
freemen to compoſe juries. When the ſteward arrived at 
the deſtined place, he began to diſcharge the buſineſs of 
the county; beginning, as the juſtices itinerant did, with 
the criminal matters. After he had diſpatched thoſe *, he 
ten proceeded to treſpaſſes committed within the verge 
azainſt the peace; then to the aſſiſes, and fines; and laſtly, 
todebts and contracts, where the debtors had voluntarily 


k Fleta, 67. 


bound 
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CH Asp. xl. bound themſelves to the diſtreſs of the ſteward and marſhal. 
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Matters that could not be diſpatched by him, while they 
were to be adjourned, either into the bench, ad prima, al. 
fiſas, into the county, or otherwiſe, as it ſeemed moſt ei. 
pedient. He might direct proceedings to outlawry, Wag. 
ing of ihe duc}, and every thing Which belonged to the re. 
gular juſtices itinerant. 

THe contracting of obligations ad di liſtrictionem fag 
et mareſcalli, or one of them, was the means by which th 

juriſdiction of theſe officers might be greatly extended, 2 
the plea of extra virgatam would not in ſuch caſe avail: in 
theſe matters, and in all others, except pleas of freehold, 
the parties were heard without writ l. When a perſon wa 
convicted of a debt before the ſteward, he was to be com- 
mitted to the cuſtody of the marſhal, till he had ſatisfel 
the party for his debt, and the king for his amercemert 
and fine; however, he might be replevied ex pote/tate m 
1 for forty days, but no longer n. 

80 neceſſary and inſeparable an appendage to the king 
houſhold was this court thought, that when the King wa 
in France, in the fourteenth year of his reign, and a perſon 

was charged with a robbery committed in the houſhold, i 
was allowed by the French king (after the point of jul 
diction had been conteſted between his court and that d 
the Englith king), that the ſteward ſhould exerciſe his juri 
diction; and the offender was accordingly put —=_ hi 
trial, was ſentenced, and hanged n. n 
IT will be ſeen, in the ſubſequent part of this Hiſtoy 
| how the ſteward occaſionally delegated his authority to th 
Juſtices à /atere regis, who thence aſſumed to themſcha 
the power to hold plea of ſuits by ill againſt perſons i in tif 
_ cuſtody of the marſhal. 

TE chancery is called by Fleta an office, tho? he h 

before . of a couri held IN cancellarid. This offt 
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lay he, was intruſted to ſome dif perſon, as a biſhop, 
c other dignified eccleſiaſtic, together with the care of the 
orcat jeal. The department of the chancery was carried 
on by the aſſiſtance of ſeveral ſubordinate officers, who are 


thus deſcribed by Fleta® : cui aſſocientur clerici honeſtt, et 


circumſpertr, domino regi jurati, qui in legibus et conſuetu= 
"HY Auglicanis notitiam habeant Plentorem: it was 
the buſineſs of theſe clerks to hear and examine the peti- 
tons and complaints of ſuitors, and give them a remedy 
by the king's writ, fitted to their — ?, Theſe collatera- 
li & ſecii of the chancellor, as he calls them, were the 
ſupcrior officers there; and were called præceptores, on ac- 
count of the direction they gave, after hearing a complaint, 


for making out remedial writs. Theſe maſters had become 


of greater conſideration ſince the ſtatute 4 had enlarged 
their power of making out writs in conſimili caſu, The 
inferior officers are deſcribed as clericos legaliter expertos. 
Thele likewiſe were acquainted with the forms of writs, 
and had a power to allow ſuch as they approved, and re- 
ect thoſe that were defective. They were to examine all 
writs as to the matter and ſtile of them, before they were 
put to the ſeal; nor was any to be ſealed that did not come 
through their hands. There were befides fix cleric: 
prenotarii, who, together with the former, were conſider- 
ed as familiares of the king, and were provided with board 
and clothing out of the profits of the ſeal, for their trouble 
of writing out writs. Beſides theſe, there were other 
lerks r, who are ſtiled juvenes et pedites, young perſons 
of inferior condition, who, for diſpatch of buſineſs, were, 
by the favour of the chancellor, permitted to be employed 
in making out the brevia curſorig. Theſe were to be un- 
ler the ſuperior clerks, who were to be anſwerable for all 
heir acts; for which purpoſe it was required, that the 
writer's name ſhould be noted on every writ *, 
„ Fleta, 75. 7 Fleta, 77. 


„ Ibid. 76: 1 Ibid. 78 
4 Vid, ant. 202, | 


251 


CHAP, XI. 


— 
EDWARD YL; 


r — rer — = — 22 he * 
reer 2 > 2 5 * 
— 2 X _ — * _— 
I 4 : . . = 
2 1 8 3 be = 2%... > 
= = 90 
2 5 


WL 
153 i 
- 4 
hs 
0 4 
15 
0 7 
4 
$85: 1 
15 
„ 
I 
1 
1 
1 "| 1 
* 
+ $}% 
ny * 1s 
. 
AL l 
x 
i i 
4 
7 $4 
1 
* a 
46 
A 
7 2 
bs 
1 " 
4 
a + 
Y 14 
„ 
ts 
FI.” © 
3) 
+ 
** Y 
15 


4 
130 
I 
SET 
100 
vl | 
11. 
R 1} 
4 i 
v# 

0 | * AS t 
7 
130 

i 


SEE CEIIRISCh ESRB wo > 


TE 5 
———— * 
— ES — = 


— 
—— — 883 
EI 
I 
or l 


- 
1 W 
= n 

= FR" 


ww | HISTORY OF THE 


— — — 
$ P 5 


CHAP. XI. Tears i is the account given of the chancery, and other 

71 courts, by the author of Fleta. The ſame writer is ſome. 

what, minute in relating the proceedings i in certain perſon 

actions, particularly that of debt. We ſhall give from 

him, firſt, the method of commencing ſuch an action i 

the ſteward's court, and then add ſomething concerning 

| this action, when brought at common law. 

An action of To commence an action of debt in the ſteward" s court, 

debt inthe teW- there needed no writ, as was ſaid before, but only to ſhey 
ard's court. 

Ee the debtor's obligation, and that part of it where he bound 

himſelf to the diſtreſs of the ſteward or marſhal : then, 4. 

ter ſecurity de proſeguendo was taken of the creditor, the 

marſhal was commanded to diſtrain the debtor by his chat. 

tels, till he had found pledges (provided he was taken within 

the bounds of the houſhold) to appear the next law-day 

before the ſteward to anſwer the creditor without any e. 

ſoin, or other delay. If the debtor could be found, he wa 

to be attached per corpus till he had obtained his liberty by 

giving pledges ; if he had no pledges, he was to be detain- 

ed till he anſwered the creditor, but he was not to be pit 

in chains. Suppoſe he found pledges, and had a day given 

him at the end of fifty days, at which he failed to appear, 

his pledges were amerced, and he was taken, if he could 

be found within the juriſdiction of the houſhold, and de. 

tained, as in the former caſe : he was not to be again en- 

larged on pledges till he anſwered to the ſuit, If the debtor 

had been diſtrained twice, thrice, or oftener, and he i 

length appeared; yet, before his cattle were delivered, he 

was to make fine for his contempts, unleſs he could prove 

per legem that he came as ſoon as he knew he was calle 

upon to appear; and then, upon giving pledges to ſtand t 

the ſuit, debtors were allowed to have the diſpoſal of their 

chattels diſtrained, and were immediately to put in their 

anſwer to the ereditor. 


Tus was the proceſs againſt thoſe who bound them- 
ſelves voluntarily to the diſtreſs of the ſteward or marſhal. 


But 
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But the method of proceeding with thoſe who were comites, CHAP. xl. 
yas more gentle. They were firſt ſummoned by the mar- 
al; and if they diſobeyed, then they were to be diſtrained; 
and the third proceſs, if neceſſary, was an attachment. In 
he ame manner did they proceed againſt the familiares 
--ientes of the king who were attendant upon him in his 
houſe, It was upon this privilege of the king's ſervants 
that the ſayings then well known, was founded, quid ſer- 


— 
EDWARD I. 


* jentes regis ſunt pares comitibus t. „ 

und WHEN the debtor came in to anſwer, he might alledge 
of any things againſt the creditor by way of exception. He 
tte right aſk, what he had to ſhew for his debt; and if he had 


thing but his own declaration to prove it, the perſon at- 


thin P tached ha judgment, guod quietus recedat, But if he 
dy produced his ſecta, the debtor was to defend himſelf per le- 
of We-n againft the ea + the fame when the plaintiff produced 


allies a, v 1leſs he vrae a merchant ; for it was permitted de 


Was 
by gratid preuctp's, ays Fleta, in favour of merchants, to 
in. Wrove tallies that were denied, by two ſworn witneſſes at 


caſt, who, upon diligent examination, were found to agree 
upon the day, place, ne, and other circumſtances 
hereof, | 

lr a writing was produced, nd any default was found 
n the name or number, the defendant might ſay, he was 
ot bound to anſwer ſuch writing, becauſe it was faulty. 
He might ſay, quod non eff factum ſuum. He might ſay, he 
ad paid it, if he had any thing to prove the payment. He 
ught ſay, he was not bound to the diſtreſs of the ſteward 
Ir marſhal ; and if that was proved, the plaintiff could re- 
over nothing, unleſs he could reply, that though he was 
ot bound to the diſtreſs of the ſteward or marſhal, this 
ould not avail ns for he 3 to the king's houſhold, 


' Fleta, 1 3 is 1 ag; inde induas partes, una debitori, 
»A tallyſ is thus defined by Spel- altzra creditori traditur in rationis me- 
zan: — TALLIUM, alias TALEA— moriam. It feens a tally was a com- 
1 IF vaia wel lignt portiuncula, utring; mon ſecurity for money in theſe days. 
pi, nary cul ſumma debòiti inciditun: 


Was 
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_ rifdiction of the marſhal, but brought there by violence, 


houſhold, and, of conſequence, not within the cognizance 
of the ſteward. He might ſay, it concerned his frechold, 


concerning his freehold without a writ. He might ſay, 


to pay the debt, becauſe the condition was not ſatisfied * 
might demand judgment, whether he was to anſwer fing}y 
for a debt contracted by many in common. Again, it 
acquittance of the plaintiff; but if he failed of the record 


or acquittance, at the day fixed for him to produce it, he 


tiff, and begrievouſly amerced in proportion. If he di 
not appear at all, on the day appointed, his pledges were t 


dercd to the marſhal the body of the principal; and were 


uIS TOR OF T HE 


to anſwer to the ſuit : for as he would be entitled to an eſloin 
de ſervitio regis in every other court, there would be an en. 
tire ſtop to juſtice, if he could not be ſued in this. He 
might ſay, he ought not to anſwer, becauſe he was take 
without the limits of the houthold, and not within the! ju- 


He might ſay, that the king did not reſide within twelre 
miles of the place on the day named in the narratio; þ 
that the fact could not happen within the limits of the 


and ſo might demand judgment, whether he was to anſwer 
that the plaintiff had complained of the ſame creſpaks in 
another court, where he quiztrs receſſit, et querens in miſe. 
ricordid pro falſo damore. He might ſhew an acquittance; 
or ſay, that another plea was then depending in another 
court by writ for the fame matter. If there was a condi- 
tion in the obligation, he might ſay, that he was not bound 

Ir more than one were bound by the obligation, he 


each was bound to pay the whole, he might ſay, that ons 
of them paid it for all, and he might vouch the record, or an 


was, for his delay, to render double damages to the plain- 


be further diſtrained till they ſatisfied the creditor, or ren 


x Fleta, 132. 


 likewi 
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FLewiſe to be amerced for the failure of the record or ac- CHAP. XE 
uttance. He might ſay, that at the time of making the 
ligation he was von corpos mentis, Or non fu} Juris, be- 
cauſe under age, in the cuſtody of ſuch a one, in priſon at 
ſuch place, or oppreſſed, or coerced by threats: if a wife, 
he might ſay, ſhe was not to anſwer without her huſband. 
Many other exceptions, which would defeat the plaintiff's 
action, might be taken. 
Ir ſhould be obſerved, that when the St died, the 
obligation died with him; for no one could bind his heir 
anſwer to the diſtreſs of the ſteward or marſhal. Again, 
tmuſt be remembered, that this whole juriſdiction of the 
eward in matters of debt, which was a commune placitum, 
35 againſt the proviſion of Magna Charta on that point? ; 
nce which, ſays Fleta, common pleas were to be confined 
othejuſtices of the bench, and juſtices itinerant ad omnia 
lacita, But, adds he, this cognizance of certain ſpecial 
auſes was given to the ſteward by the king, in analogy to 
he juriſdiction exerciſed by the exchequer over ſuch com- 
non pleas as concerned the king, tho* equally within the 
napter of Magna Charta the latter was permitted in 
opes that the king might obtain his own debts, thro? the 
ledtors of his debtor, with more eaſe than by levying it on 
s own debtor's lands and chattels. However, it ſeems 
bis privilege of ſuing in the exchequer was rarely extend- 
«d beyond a perſon in debito regis vehementer exiſtentem; 
and then it was never done but by ſpecial permiſſion from 
he king *, | 
Actions of debt were alſo brought 'in the county, in 
ties, boroughs, and franchiſes, in caſa of ſmall demands; 
ind as in the former inſtance the intereſt of the king was 
mlulted, in this latter it was for the benefit of the peo- 
peat large, that _ ſhould have juſtice adminiſtered near 


EDWARD I. 


Vid. ant. vol, I. 244. Hon in Ryler” 8 | Placita Parliamenta- 
Ses an inſtance of ſuch permiſ. ria, | 
if : * 

1 their 
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CHAP. XI. their own homes without much trouble or expence. Dey 
under forty ſhillings were recoverable in the hundred, un. 
pentake, trithing, and other inferior courts * belonging to 
the king or to great lords *. 
. Tus: writs of debt were various. One, ſince calle 1 
of debt. | RECOGNOSCAT Þ, was thus: Rex wicecom. Pracipin 
os tibi quod 81 A. RECOG NOSCAT ſe debere decem libras, tur 
25 Nringas pr efatum A. ad prædlictum debitum prefats h; 
| ne dilatione reddendum, &c, This gave the ſheriff a. 
cord of the matter; and if the debtor acknowledged the 
debt before the ſheriff, he was to be diſtrained by all his 
moveables till the creditor was ſatisfied. If the debtor de. 
nied the debt, then the plaintiff had the following vrt: 
| Præcipimus tibi, quid JUSTICIES A. quod juſte, &c. reddat 
B. decem marcas quas ei debet, ut dicit, ficut rationabilitr 
monſtrare poterit quod ei reddere debeat, ne ampliùs ind 
clamorem audiamus pro defectu juſtitiæ, Sc. This was 
writ of jaſticies; upon which it had been the practice f 
the ſheriffs not to proceed till pledges de projſequends wer 
found. This, however, is blamed by Fleta, ſince the 
writ required no ſuch procets, but according to that author, 
they ought only to command the debtor, as they were di 
rected by the writ. If he did not make payment forthwith 
it was clear he meant to ſtand out a ſuit ; and ſhould the 
plaintiff pray, that ſuit ſhould be made to recover it, tha 
and not till then need he offer pledges de proſequends. Up 
ſuch ſecurity being given, the debtor was to be ſummone 
by two freemen of the vicinage where he reſided, to ap- 
pear at the next county, to anſwer in the faid plea of debt; 
and it was ſufficient if the matter of ſuch ſummons wi 
related to any of his family, If he did not appear at tis 
day, nor eſſoin himſelf, then on the appearance of the plait- 
tiff, the ſheriff was commanded to diſtrain him till he found 
pledges to appear, and anſwer at the next county *. 


EDWARD I. 


2 Ryley's Pla. Parl. £33: b 0. N. 3 © Rytey' Fu. Par, I 54 
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judgment was, quod recuperet debitum cum danmis; which 
lter were to be taxed by the ſheriff and ſectatores of the 


to be 272 miſericordid : the bailiff of the hundred where the 
defendant had moſt moveables, was then commanded, guad 
& catallis ſuis habere faciat, Sc. Should the bailiff be 
remiſs in this, and not properly execute the writ ; or ſhould 
the debtor, in order to defraud the creditor, have deſigned- 


dg 
ius 
Tung 


0 B. 


2 Its 
tte ſuffered his land to lie unſtocked, and no beaſts or chat- 
[| his tel were to be found thereon; in ſuch caſe, it was adviſeable 


de. 
vrit 
at 


iter 


for the creditor to remove the plea by 972 to the ſuperior 
court, and then execution might be had in any hundred 
or county; and of the land alſo, by an elegit, grounded on 
the late ſtatute d. 


ind Bur to ſave the trouble of ſuch removal by pore, it 
s ould be better to commence the action originally before 
ce ae juſtices of the bench, by the following writ : Precipe 


Were 
the 
thor 


. quod jufte, Sc. reddat B. decem marcas quas ei debet et 
117 f detinet, ut dicit : et niſi fecerit, et prefatus B. fe- 
erit te ſecurum de clamore ſuo proſequende, tunc ſummone per 


e d. *, /ummonitores præſatum A. quid fit coram juſtitiariis 
with /i ahνDÜöeſtmonaſterium tali die, oftenſurus quare nom 


d the 
then 
Ipon 
oned 
| ap- 
edt; 
; Was 
t tle 
lain 


zcerit, Fc. This writ differs very little from the writ of 
lebt in Gſanville's time e. There was another writ of debt 
ow in uſe for executors : Præcipe A. quod juſte, Sc. red- 
at B. &c. executoribus teſtamenti talis, &c. ; and, on the 
ther hand, one againſt executors: Præcipe A. et B. exe- 
uoribus teſtamenti C. quod juſtè, &c. Reipecting executors, 
t was held at this time, that if they demanded a fight of 
e inſtrument by which a debt was claimed againſt them, 
ey could not afterwards plead, quod de bonts defuncti nul- 


ound an hab cnt adminiſtrationem f. 
d Vid. ant. 187. d Fleta, 135. 
3% Vid. ant. vol. I. 128. 
Ir Vol. I. 8 ANOTHER 
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le the debtor appeared, and the debt was proved, the CHAP. XL 


— ————— 
EDWARD I. 


county, I the defendant prayed it; and the defendant was 
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it paſſed: 


retrꝭ ſunt de annuo relllitu tanti per annum, ſicut rating. 


principal debtor was ſufficient, which ought not to be; 
therefore Tibi præcipimus, quod diſtringas pred. C. the 


HISTORY 0 F THE 


ANOTHER writ cogniſable in the county, was one 
which has not yet been mentioned, and which was called 
de annito redditi. This likewiſe might be pleaded in the 
county, and was as follows :  Pracipumus tibi, quid Jufti. | 
cies A. quod. juſle, &c. reddat B. DECEM MARCAS, que ei 


biliter, &c. An annuus redditus might be due in three 
ways; either where a lord was ſeiſed of a certain rent, to. 
gether with homage and fealty, iſſuing out of a freehold; 
or, where the lord had aſſigned over the rent, which te. 
mained as a charge upon the freehold into whatſoever hand; 
the third way was, when the rent was received 
not out of a freehold, but de camerd, from a chamber, or 
the like, for the life of ſomebody. The writ of annuity 
went for the arrears and damages: to the damages the de- 
fendant might anſwer per legem; but to the arrears he could 
not. This writ would lie upon the mere writing con- 
taining the grant, without any ſeiſin having been ob. 


tained®, 
To return to the action of debt. If hs ſureties were 


diſtrained without proceeding againſt the principal debtor, 
who yet was able to pay, they might have a writ to the 
following effect, directed to the ſheriff: Monftraverut 
nobis A. et B. quid cum 100% c. ſtating that they were 
ſureties only, and were diſtrained, notwithſtanding the 


principal debtor, pro pred. pecuniâ, et pred. plegiis pacem 
habere permittas ; et averia ſua fi qua ea occaſione ceperis 
ine dilatione deliberari facias, &c. It has been beiore 
ſeen b, what proviſions had been made in caſe of ſuretis 
for debts due to the king. We now find, that if the ſure- 


Vid. ant. vol. I. 243. 


* Fleta, 136. 
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ties had paid the debt of the principal, or had incurred any CHAP. XI. 
damage on account of it, they might have the following Wee 
writ: Præcipimus tibi, quad juſticies A. quid juſtè, &c. 
ACQUIETET B. de centum ſolidis unde poſuit eum plegium 
verſus C. & nondum eum acquietavit, ut dicit, ficut eum 
rationabiliter monſtrare poterit, quod eum acquietare debeat, 
ne amplias, &c. which, like other 7u/{:c:es, might be re- 
moved into the ſuperior court by pone. If the action was 
brought originally in the ſuperior court, the writ was thus: 
Præcipe A. quod juſte, &c. acquietet B. de centum ſolidis, 
unde, Cc. This writ, nearly in theſe words, was in uſe 
in Glanville's time i; but it ſhould ſeem, it then lay for 
the creditor only againſt the ſurety ; now it lay for the ſure- 
ty againſt the principal; as the ſurety, by paying the 
debt, had put himſelf in the place of the original cre- 
—_ „ | 

We have ſeen what was the method of proof in an 
action of debt in Glanville's time k. Nothing is ſaid on 
this ſubject by Bracton; but from the practice, which ob- 
tained in many actions, of bringing a ſecta, and afterwards 
2 jury, it is moſt probable, the mode of trial in his time 
was the ſame as is ſtated by Fleta in this reign. That 
writer ſays, that if the creditor had no writing to ſhew, he 
was to take ſome other method of making out what he calls 
rationabilem monſtrationem that a debt exiſted ; for, con- 
tinues he, it had been ordained by Magna Charta, that no 
one ſhould be put to anſwer either per /egem or per jura- 
mentum upon the ſimple voice of another l. The creditor 
was therefore to produce a ſecta, that is, the teſtimony of 
certain lawful men who were preſent at the contract; and 
if theſe, upon being examined by the judge, were found to 
agree, then the defendant was to vadiare legem, as it was 
now called, or wage his law againſt the plaintiff and his 
ela. The mode in which this was done, is thus deſcribed 


Vid. ant. vol. I, 159. * Vid, ant. vol, I. 16 f. I Vid. ant. vol. I. 248. 
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by F leta: If the Piaintift 3 two . the 
deſendant was to produce four; if three, he was to pro- 
duce ſix; ; ſo that the defendant was always to have two 
Jur atos to the plaintiff's one, till they came to twelve; and 
they did not ever go further than duodecimam manum. In 
this caſe, ſays he, the proof lay upon the perſon who de. 
nied the charge n. It was a rule, that where the right Was 
equa), the de anden rather than the plaintiff ſhould be ad- 


mitted to the proof. The waging of law was conſidered 


as making a proof, and always ſurpaſſed the preſumption 
raiſed by the ſecta; according to the rule, that lex vinci 
ſectam. If any of the jurors (for fo thoſe who ſwore for 
the defendant were called) refuſed to ſwear, or thoſe pro- 
duced were not ſufficient, the defendant was convicted. If 
the ſecta varied in their account, the defendant was not put 
to wage his law againſt it, but had judgment, 8 recedat 
ſine "ic et querens in miſericordid. 

WIXAI is faid of a ſecta to prove the verbal declaration 
of the plaintiff, held equally where a ſecta was produced to 
prove a tally ; for if a tally was not ſupported by a ſecla, 
credit would be given to the ſingle oath of the party dem- 


ing it. But, ſays Fleta, it is otherwiſe in cities and fairs, 


and in cauſes between merchants, in favour of whom, as 
was ſhewn before, it was granted ex gratid-principis, that 
the proof ſhould lie on the party affirming ; they therefore 
might prove their tallies, if denied, per teſtes et per pati 
am. There was this remarkable cuſtom among merchants, 


that where a tally was produced to ſupport an action, and 


another was produced to prove that the firſt was diſcharged, 


which tally of diſcharge was denied, the perſon whoſe 


tally was denied was to prove it in this way: he was to 
20 to nine churches, and upon the nine altars of them he 


was to ſwear, that the plaintiff gave him the ſaid tally as 


an acquittance of the debt contained therein, © ſo help me 
88 Fleta, 1 36. 
= 6e God 
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(i Got _ his holy goſpels after which the judgment 
was, qued recedat inde quietus in perpetuum, and the plain- 
tiff in miſericordia x. . It was becauſe theſe methods of 
proof left too much room for debtors to avail themſelves of 
their hardineſs in ſwearing, that another method of recover- 
ing debts was contrived by the ſtatute-merchant. 

Tuls is all that is faid by Fleta on perſonal actions; ſo 
that what he has left on this ſubject is confined wholly to 
the action of debt, and that de annuo reddity nor is Brit- 


ton more explicit. For further information therefore on 
this ſubject, we muſt have recourſe to other ſources. In 


writs, with the proceeding upon them, as preſcribed for 
the uſe of the Principality. There can be no doubt but 
this detail was copied from the courſe of proceeding in the 
Engliſh courts, and 1s particularly worthy of attention on 
that account. We ſhall therefore extract from thence what 
is ſaid on the action of debt, covenant, and treſpaſs. 

TRE writ of debt hitherto mentioned was for the reco- 
rery of money owing ;z but in this ſtatute we find a writ 
for the recovery of a chattel belonging to the plaintiff, 
The following is a writ of this kind: Præcipe A. quad 
juſte et ſine dilatione reddat B. unum ſaccum lane pretii de- 
cem marcarum, quam ei injuſtè DETINET 3 et nift fecerit, 
Ec. This writ was in after-times called detinue ; being 
in effect nothing elſe than a writ of debt, which, when 
brought to recover a chattel, was in the detinet, inſtead of 
the debet, 


Tux proceſs to be purſued in a writ of debt in Wales 


lebtor was ſummoned to appear at a certain day, and if 
e failed, was ſummoned again, If he failed at the ſecond 
Jummons, and did not eſſoin himſelf, the debt was adjudged 
Þ ine plaintiff by default, with damages at the diſcretion of 


M Fleta, 138, 


the flatutium Falliæ we find mention of other perſonal 
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Of detinue. 


vas this: Upon pledges de proſequendo being found, the 
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_ obligatione, if they were alive, ſimul cum patrid. If ther 
were no witneſſes, or they were dead, it was to be verified 
try, judgment was to be given. If the plaintiff had no ob. 


nothing (that is, by his own oath and that of eleven ſwear- 


acquittance; to which the plaintiff might anſwer, by deni. 
ing, either per legem or r per patriam, that he had receive 


Sc. tunc ſummoneas prædictum A. quid ſit, c. oftenſurth 


on n pledges de praſeguendo being found, the defendant ws 
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the juſtice, or - by an queſt of the country, as the juſtice 
pleaſed, and the debtor to be in miſericordid. If the debtor 
appeared, then the plaintiff was to ſet forth the ground ef 
his action; and, to prove it, he was to produce his /ejq, 
or a charter of obligation, or a tally. If the defendant 
denied the debt, and his obligation was produced againſt 
him, the writing was to be verified per teſtes nominatos in 


only per patriam, and, according to the verdict of the coun- 


ligation, but only produced a ſecta, or tally, the defendant 
might defend himſelf either per legem, that he owed him 


ing with him) or per patriam, as he pleaſed. Again, if 
the defendant ſaid he had paid the debt, he was to ſhew a 


any thing. 

Tx writ de commenting or of covenant, was ſometimes 
for recovery of moveables, ſometimes of immoveables 
No forms of this writ are mentioned by Bracton or Fleta; 
but in the fatutum Walliæ we find the following: Precijt 
A. quod juſte et fine dilatione TENEAT B. CONVENTIONE 
inter eos fattam de uno meſſuagio cum decem acris terre, i 
quing; acris boſci, cum pertinentiis in M. Et niſi fecerth, 


c. Theſe writs varied according to the nature of tis 
covenant, and might be returnable before the Juſtices, uf 
by a clauſe of juſticies, in the county. 

TRE proceſs in a writ of covenant was as follows: Up 


to be ſummoned once, and, if needful, a ſecond time. | 
he did not come at the ſecond ſummons, nor ſend an eflalh 
the petitio of the plaintiff was ta be heard, and the thing 


in queſtion, if a tenement, was to be taken into the king's 
| | hanGj 


\ 
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kands 3 if a chattel, the thing or its value; and another day 
was given to the parties. If within fifteen days he replevied 
the thing ſo taken, and came at the day appointed, he was 
received to anſwer and make his defence; but if he did 
not appear, the claim of the plaintiff was adjudged to him 
by default, together with damages taxed, as above-men- 
Red in a writ of debt, and he was to be in miſericordid. 
If the defendant appeared, both parties came to allega- 
tions, and at length to an inqueſt of the country, by 
which the matter was determined. There is no mention 
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of any ſea in this action; tho' it is moſt probable there 


was one in this as in other actions. | 
A FREEHOLD was ſometimes demanded in a writ of co- 


venant; as when land was demiſed upon a certain firm or 


rent, with a condition, that ſhould the firm not be paid, 
the perſon demiſing might enter and hold the land ; in fuch 
caſo, ſhould the rent be in arrear, and the demiſor not able 
to make an entry, he might recover the land, together 
with damages, by a writ of covenant. Again, when an 
agreement was made between two perſons, that one ſhould 
infeoff the other of a freehold, and give him ſeiſin by ſuch 
a day; if afterwards he infeoffed a third perſon of that te- 
nement, then a writ of covenant would le againſt him, 
not to recover the land (which having paſſed by lawful fe- 
oſtment could not go back), but money or damages for 
the breach of covenant, Thus we ſee, that, in ſome caſes, 
land could be recoyered in a writ of covenant ; and in ſuch 
caſe it was a real action: in others, only damages; and 
then it was a perſonal one. In after-times, the former 
writ of covenant was that on which fines were generally 
levied. Cs Te | 

WE have ſeen a proviſion made in this reign o to confine 
actions of treſpaſs, where the damages were not more than 
joity ſhillings, to the inferior courts; and another ? for 


2 Vid, ant. 149. » Vid, ant, 124. 
| 84 ſhortens 


| Of treſpaſs, 
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ſhortening the proceſs of attachment; Of this action we 
have been enabled to ſay very little : neither Bracton, 
Fleta, nor Britton, give any particular account of the na- 
ture of the procceding therein, after the parties were in 


court; nor do they even exhibit the form of the writ. In 


he Beware Malliæ it is directed, that the juſtice ſoul! 
command the ſheriff, e faciat venire the perſon com. 
plained of, at an ezrly day. The plaintiff was to ſet forth 


his complaint, as in other actions, and the defendant to 


make his anſwers thereto. As it could ſcarcely happen, 
ſays the ſtatute, but the defendant would defend himſelf jy 
patriam, the juſtice was to enquire the truth by a good 
and ſufficient patria, by conſent of the party: if the de. 
fendant was found guilty, he was to puniſh him by impri- 
ſonment, or fine, or miſericordia, and alſo by damages, 


| which were to be given to the party injured, according to 


the nature of the treſpaſs. This inquiſition was to be ta- 
ken, as we ſaid, by conſent of the parties; for if the plain- 
tiff offered to verify the treſpaſs per patriam, and the de- 
fendant refuſed the country, he was taken pro convieto, and 
ſuffered the ee . as if he — been convicted by 


the country. 


Tuo' the writers of this period ſay FR little upon th 
action of treſpaſs, it happens that a complete record of the 
proceedings in treſpaſs, from the writ to the award of a 
venire, is to be ſeen in Ryley's Collection. As this will 
furniſh a ſpecimen of records in other actions, as well as 
in treſpaſs, the reader will not think it tedious to read it 


at length. This record was in the 21ſt year of the king, It 


begins with a recital of the execution of the writ of at- 
tachment. A. B. et C. attachiati ſuerunt ad reſpondendun 
D. perſone eccleſie de Cheping-norton de placito, quare, d 
et arms, in prefatum D. in "(ud domo inventum inſultun 
ec erlent, et ipſum a demo ſud extraxerunt, et bona et catalia 
ſua ibidem inventa ad valentiam centum librarum ceperunh 


et afper taverunt, conſumpſerunt, et voluntatem Haan inde 
fecer unt, 
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8 D. et contra pacem, &c. After this, there followed 
4 iimilar entry of the narratio upon the writ, in theſe 
words: Ir unde queritur, guod prædictus A. et alit die ſab- 


urns, venerunt ad domum tþfius D. apud Cheping-norton, 
in profatum D. in eadem domo inventum inſultum fece- 
raut, ef ipfum a dame fud extraxerunt, et bona et catalla ſua 
ihide inventa, Viz, blada, Frumentum, bordeum, auenam, 
ſcerem, et quandam cijtam in camerd fug ibidem inventam 
reverunt, in qua fuerunt diverſa jocalia, ut ciphi aurei et 
argentet, firmacula et annuli de auro et argento, et alia 
fiverſa ſcripta obligatoria de debitis quaterviginti marcarum 
a plus, ſibi per diverſos debitores debitis, et bona illa, et 
rripia, et alia bona ad valentiam centum librarum ceperunt, 
 aſportaverunt, conſumpſerunt, et voluntatem ſuam inde fe- 
wrunt, vix. di na biberunt, cicerem, blada ſua cum equis, 
ct haminibus ſuis conſumpſerunt, et alia enorma ei intulerunt, 
al camnum ipſius D. quingentarum marcarum, et contra 
pacem, &c. Et inde Producit ſectam, Se. 

Tul the plea begun as follows: Et precdifti A, et alii 
fr atlornatum ige B. et C. veniunt, et defendunt vim, 
 injuriam, et quicguid eft contra pacem, &c. Et idem A. 
pro ſe et aliis dicit, quid ipſe eft perſona eccleſie de Cheping- 
mrton, et ſuit prædictis die et auno; et codem die acceſſit ipſe 
al ecclefiam ſuam pradictam, et ad domos ſuas eidem ecelgſiaæ 
annexas et pertinentes, de quibus domibus omnes prædecęſſo- 
res ſu, perſone prædictæ eccleſiz, fuermit ſeiſiti tanquam per- 
tnentibus eccleſiæ ſue predifte, ut de jure ejuſdem ; et fic ipſe 
A. et ali predifiis die et anno ad domos ipſius A. venerunt, 
de quibus domibus ipſemet j Jam multo tempore præterito extitit 
in ſeiſind. Sed tam idem A. quam ali bene defendunt, quid 
4% demi predicts 2 prædictis die et anno, vi et armis, 
um generunt, nec in ipſum D. inſultum fecerunt, nec ipſum 
a dig ſud extraxerunt, nec aliqua bona ſua ceperunt, aſ- 
portaverunt, aut conſumpſerunt, ſicut eis imponunt; et de 


Wi cmd poſt fejlum St, fobannis Bapt. hoc anno, vi et 
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ſhortening the proceſs of attachment. Of this action we 
have been enabled to ſay very little: neither Brac, 


PFleta, nor Britton, give any particular account of the ng. 


ture of the procceding therein, after the parties were jy 
court; nor do they even exhibit the form of the writ, In 


the fatutum I allice it is directed, that the juſtice ſoul 


command the ſheriff, quid faciat venire the perſon con. 
plained of, at an ez rly day. The plaintiff was to ſet forth 
his complaint, as in other actions, and the defendant to 
make his anſwers thereto. As 1t could ſcarcely happen, 
ſays the ſtatute, but the defendant would defend himſelf per 
patriam, the juſtice was to enquire the truth by a god 
and ſufficient patria, by conſent of the party: if the de. 
fendant was found guilty, he was to punith him by impri- 
ſonment, or fine, or miſericordia, and alſo by damages, 
which were to be given to the party injured, according to 
the nature of the treſpaſs. This inquifition was to be ta- 
ken, as we faid, by conſent of the parties ; for if the plain- 
tiff offered to verify the treſpaſs per patriam, and the de- 
fendant refuſcd the country, he was taken pro convidto, and 
ſuffered the ſame penalty as if he had been com ice by 
the country. 

Tuo' the writers of this bertel ſay ſo little upon the 
action of treſpaſs, it happens that a complete record of tie 
proccedings in treſpaſs, from the writ to the award oi a 
venire, is to be ſeen in Ryley's Collection. As this wil 
furniſh a ſpecimen of records in other actions, as well as 
in treſpaſs, the reader will not think it tedious to read it 
at length. This record was in the 21ſt year of the king. lt 


begins with a recital of the execution of the writ of at. 


tachment. A. B. et C. attachiati fuerunt ad roſpondendun 


D. berſonæ eccleſiæ de Cheping- norton de placito, quare, V 


et armis, in prefatum D. in ſud domo inventum inſultun 
 feeerunt, et ipſum a demo ſud extraxerunt, et bona et catali 
ſua ibidem inventa ad valentiam centum librarum cepertnh 


et . taverunt, con ſumpſerunt, « et voluntatem uam inde 
fecerunt, 


"ENGLISH LAW. 


4s D. et contra pacem, &c. Alfter this, there followed 
\ ſimilar entry of the narrutio upon the writ, in theſe 
werds: Et unde queritur, git prediftus A. et alii die fab. 
batt {Yox17nd poſt feſtuim Sf. Fonanns HLapt. hoc anno, vi et 
iris, venerunt ad domum iffius D. apud Cheping-norton, 
f in prefatum D. in eadem domo inventum inſultum fece- 
raut, et ipſum a demo fiud extraxerunt, et bona et catalla ſua 
hide inventa, Vi. blada, frumentum, herdeum, avenam 
ciccrem, et quandam d Mam in camerd fus thidem inventam 
reverunt, in qud fuerunt diverſa jacalia, ut ciphi aurei et 


Eiverſa ſcripta obligatoria de debitis quaterviginti marcarum 
a plus, ſibi per diverſos debitores debitis, et bona 11/4, et 


 aſportaverunt, conſumpſerunt, et voluntatem ſuam inde fe- 
wrunt, vix. vi na biberunt, cicerem, blada ſua cum equis, 
ct hommbus ſuis conſumpſerunt, et alia enorma ei intulerunt, 
al damnum ipſius D. quingentarum marcarum, et contra 
acem, Sc. Et inde producit ſeftam, &c. 

1g the plea begun as follows: Et præqdicti A. et alii 
er atiornatum W B. et C. veniunt, et defendunt vim, 
 injuriam, et quicquid eft contra pacem, &c. Et idem A. 
pra ſe et aliis dicit, quid ipſe eft perſona eccleſiæ de Cheping- 
werten, et fuit prædictis die et anno; et eodem ate acceſſit ipſe 
al ecclefram ſuam prediftam, ct ad domos ſuas eidem eccleſie 
anmexas et pertinentes, de quibus domibus omnes prædeceſſo- 
res ſui, perſonæ prædictæ eccleſiz, fuerunt ſeiſiti tanguam per- 
tinentibus eccleſiee ſue prœdlictæ, ut de jure ejuſdem; et fic ipſe 
A, et alii prædictis die et anno ad domos ipſius A. venerunt, 
de quibus domibus ipſemet jam multo tempore preterito extitit 
in ſeiſind. Sed tam idem A. quam alii bene defendunt, quid 
« d mum predifti D. prædictis die et anno, vi et armis, 
un venerunt, nec in ipſum D. inſultum fecerunt, nec ipſum 

dino ſud extraxerunty nec aligua bona ſua ceperunt, aſ- 
portaverunt, aut conſumpſerunt, ſicut eis imponunt; et de 
bac Nennen ſe . Patriam. 5 To 


argentet, firmacula et annuli de auro et argento, et alia 


cripia, et alia bona ad valentiam centum librarum ceperunt, 
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 titit perſona prefatc eccleſie, et in plenarid poſſeſſune ejuſ. 
dem, et paciſicd; et hoc notorium et publicum eft per tulin 


prædictum eff, in ipſum D. in domibus ſuis propriis inſulun 
Fecerunt, et ipſum de domo ſud extraxerunt, et alia enornis 
Sc. ut prædicitur, ei intulerunt, contra pacem, c. It 


Ideò præceptum eft vicecomiti, quod venire faciat coram di. 


in the laſt reign”, the order in which a defendant was t 


then he might except to the writ, The writ, as it con. 
| tained the ground of the action, and was the only part d 
the — in writing (the narratio and the reſt being 
all alledged vivd voce at the bar of the court), was tht 


principally the defendant was to ſhape his defence. The 
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To this the plaintiff replied as follows: Et predifu h 
bene cognoſcit, quid prædictæ domus ſunt pertinentes eccleſi 
pradifte ; ſed dicit, quod ipſe j jam undecim annis elapic a. 


comitatum Oxoniæ; et fuit in pacific poſſeſſuone ej uſdim pre. 
dictis die et anno quando predifius 4. Sc. vi et armis, u 


guod ita fit, petit quod inguiratur per patriam, et prædiciu 
A. et alii ſimiliter. Then follows the award of a venir: 


mino rege in octubis St. Mich. ubicunque tunc fuerit in A. 
glid, Sc. 24 tam milites, &c. per quos, &c. Et qui ng, 
Se. ad recognoſcendum in forma predifta, quia tam, Gt.“ 
I appears from hence, that the narratio had become of 
more conſideration than in the reign of Henry III. | 
was now drawn with more form and preciſion, and wi 
liable to be excepted to, if deficient in either. We find 


ſtate his exceptions was this: firſt to the juriſdiction of the 
court; then to the perſon of the plaintiff ; next to that of 
the defendant : if they were both proper parties to the ſuit, 


moſt formal part of the proceeding, and that by which 
only nicety almoſt in pleading was what aroſe upon the 
writ ; which was examined, both in its form and ſubſtance, 
with much curious criticiſm, The zarratio at that time 


4 Ryley's Plac, Parl, I. 2. F. Vid. ant, vol. I. 451. 


Vas 
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vas ſubject to no exception; but we find, in the time of CHAP. XI. 
eta, that exceptions to the narratio were pleas of courſe, — 
nd followed next after thoſe to the writ. As the writ 
ws a brief ſtate of the demand, it was required of the 
intiff to ſpread out his caſe more fully in his narrato, 
purſuing ſtill the ſtile and words of the writ ; for a diffe- 
rence between them was a good cauſe of exception. The 
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un ent plea after that to the narratio, was to the action ot 1 
ne, Wc writ ; and laſtly, came pleas in bar of the action . # 
1 THE method in which the pleading in an action was i 
conducted, ſeems to have been this: When the cauſe came 


on in court, firſt the writ was read; next the advocate for 

the plaintiff ſtated his caſe more fully, which was called 

narrare, or to count ; from whence ſuch ſtatement was call- 

ed the narratio, or count; then the advocate for the defen- 

dant put in his exception, or plea; and ſo they went on to 

reply, rejoin, take iſſue, or demur, as it ſeemed adviſeable, 

All this was tranſacted vivd voce by the advocates on both 

ſdes; and the prothonotary (or themſelves) minuted itdown. 
F the advocates were over-ruled by the court, or wiſhed 

to retract or amend, they were at liberty ſo to do, and it 

yas accordingly done in/tanter. The whole ſeemed to be 

managed very much in the way of the ſcholaſtic diſputa- 

tions, ſo faſhionable in thoſe days. When pleading was 

practiſed in this manner, it had more the appearance of 
argument than of form. 
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THERE was ſome little variation in the manner of deal- 
ing with jurors in civil cauſes. The method of effecting 
an unanimity among jurors, by afforcing the afliſe, as men- 
toned by Glanville and Bracton t, was now in ſome mea- 
ſure altered. Fleta lays it down for law, that, when there 
was a difference of opinion among the jurors, it was at the 


election of the judge either to afforce the aſſiſe, by adding 


Re 8 others 
MVSEVM 


IBRITANNICVM 


* 


The criminal 
law. 


CHAP. XI. others till 3 were found who were unanimous, 27 t, 


EDWARD 1 
5 the ſheriff to keep them without meat or drink till they all 


the verdict of the major and leſſer part of the Jurors, and 
then judgment Was given ex dicto majoris parts Juratorun”, 


| hief 3 which two latter modes were alſo uſed in the laſt reign, 


the definition of ſome crimes was a little altered; and there 
ſeems to have been a variation in the method of trying per. 


wards, ſpcaking of a defendant putting himſelf upon the 


there was a preſumption that all who indicted him, {till bore 


HISTORY OF THE 


compel the affiſe to agree among themſelves, by diredting 


agreed in their verdict . u Another method was, to enter 


Jurors might, in civil caſes, give a verdict upon their be. 


TEE criminal law continued, through this reign, much 
in the ſtate in which we left it in the forraer. However, 


ſons who had been indicted. 


Ir has been before ſurmiſed, that the proviſion about 
peine forte et dure was intended to effect a change in the 
method of proceeding by preſentment z ſo that oftenders, 
when indicted, ſhould not be permitted to make purgation, 
but ſhould be obliged to put themſelves on an inqueſt), 
This ſeems to be corroborated by Britton in more than one 
paſſage, where he treats of preſentments. In ſpeaking of 
thoſe indicted by preſentment, he ſays, if they ne ſe vaillnt 

7cquitter, will not put themſelves upon their acquittal, 
they ſhall be put to their penance till they pray to do it?, 
As the other words of the ſtatute, before alluded to, are 
here uſed, it cannot be doubted, but the acquittal ſpoken 
of muſt mean the inqueſt directed by the ſtatute. Aſter- 


country, he ſays, when the jurors came into court, they 
might be challenged ; and he ſtates one cauſe of challenge 
to a juror, that he was one of thoſe who indicted him; and 


the ſame ill-will againſt him 2. It is alſo faid by Britton, 


u Fleta, 230. 7 Britt. Tr, 
* Vid. 2 Hal. P. C. 297. * Ibid, 12. 
7 Vid. ant, 137. | x | 


that 
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that a perſon indicted ſhould have fifteen days for his de- 
-nce* ; which adds to the probability, that the inqueſt he 
ws to be put upon for his acquittal, was not the fame 
rhich preſented the offence. | 

Tut manner in which this ſecond inqueſt was ordered, 
; thus deſcribed by the fame author: When the jurors 
ame into court, the challenges were to be made, the 
incipal of which was that above mentioned; and if the 


33 a ſufficient number of jurors unchallenged, that is, to 
e number of twelve, then they were to go to the book. 
f there were not ſufficient, then the challenges were to be 
ed; and if they were found true, ſo that there was not a 
ull l xen, another day was to be appointed, and the ſheriff 
yas to ſummon more. When the oath was put, they were 
o ſwear, one after another, that they would ſpeak the 
uth of what ſhould be demanded of them on the part of 


high concern they ſhould ſpeak upon their knowledge 
wy, After this, the juſtices were to give a charge to the 
rors upon the matter concerning which they were to 
eak the truth. They were then all to go and confer to- 


ion, and all the others amerced, as a puniſhment for 


nd, after all, according to the ſenſe in which Britton is 
terpreted by a late editor, the opinion of à greater 
umber was to be followed ©; though no other author 
beats of a verdict being taken in a cini caſe without 


* Britt, 10. b. | part of Br itton which relates to the 
See Lelliam 8 tranſlation of that pleas of the crownyg pa. 42. 


riſoner could not, or would not challenge them, or there 


he king; but there was to be no mention of their belief 1 in 
les v; life and limb, it being required that in matters of 


ether, and be kept by bailiffs, ſo that no one ſhould be 
fered to go near them; and if any one did, or there was 
y one of them who was not ſworn, he was to be ſent to 


erely ſuffering it. If they ſhould not agree, they were 
d be ſeparated, and interrogated, why they could not: 


the 
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CHAP. XI. 


EDWARD J. 


the concurrence of all che; jurors; and ſuch unaninit; i 
expreſsly required by Fleta l. If they all declared upon 
their oaths, that they knew nothing of the fact, other 


ſelf on the new jury, he was, according to our author, to þ 


to paſs againſt him, would ſay, that ſome of the j Jurors wen 


from any other motives ; then the juſtices were careful 


place, by one of the rabble, or ſuch a one as nobody ough 
to give credit to. If it appeared to the juſtices, that on 
of the jurors was influenced, or was intreated or procure 
by the lord, or by the enemies of the indicted, to get hin 
condemned, they were to cauſe the procurers to be take 
and puniſhed by impriſonment and fine, Britton lays 1 
down as a rule, that ſhould the jurors be doubtful of th 


ſhould, in ſuch caſe, always find for the defendant*. 


neſſes before them would have been abſurd, and not ata 
conſonant with the notion entertained of this proceediny 


HISTORY OF THE 


were to be put in their place who did know it; and if he 
who put himſelf on the firſt inqueſt would not put hin 


remanded to penance till he did. 
 FuRTHER, if the priſoner finding the verdict was Fo 


about to procure his condemnation, at the inſtigation e 
the lord of whom he held his land, to obtain an eſcheat, 


to queſtion them, and make ftrict examination and en 
quiry how they were ſatisfied of their verdict. They per 
haps might ſay, one of their fellow-jurors told it them 
and he (proceeds our author) perhaps might fay, thath 
heard it aſſerted for a truth at a tavern, or ſome othe 


matter, and nothing certain could be made out, the 


Ir appears very evidently from this account of the in 
queſt upon which a priſoner put himſelf to eſtabliſh hi 
innocence, that the jurors were conſidered as witne/" 
the ſame as in other juries, and in aſſiſes; and to call wi 


They were ſworn to ſpeak the truth; to diſcharge whid 


Fete, 32. | © Kelham's Britton, from pa. 34 t0 45, 
Gu 
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om the teſtimony of others; and as they came from the 
inge where the fact was committed, none, it was 
fought, could be better able to perform the office than 
hemſelves. 

Ir was many years after this reign, and when the ſecond 
ſince called the petty) jury began to be conſidered rather 
judges of the preſumption raiſed by the finding of the 
reſentors, and not as witneſſes of the fact, that a kind of 
idence uſed to be exhibited to them. The firſt evidence 
ade uſe of in this way conſiſted of written papers; ſuch 
; depoſitions, informations, and examinations, taken out 
court: this led by degrees to a ſparing uſe of viva voce 
ſtimony, It was long before they thought it neceſ- 
ry to bring evidence into court in ſupport of the proſecu- 
on, and it was {till longer before they allowed the priſoner 
o diſprove the indictment by any thing elle than the oaths of 
he twelve jurati. When a priſoner was permitted to call 
itneſſes to prove ſuch matter as he offered in his defence, 
was a high favour; and depended much on the diſcre- 
jon of the court, and the manner in which the charge 
id been made out by the proſecutors : beſides this, the 
vitneſſes for the priſoner were never upon oath ; which 
lways left a pretence for diſcrediting their teſtimony. 
Tas trial by jury at the time of which we are now writ- 
) was, to all intents and purpoſes, a trial by witneſſes ; 
nd, no doubt, deſerved all the value that was ſet on it by 
ur anceſtors, When the condition of ſociety ſo changed, 
at, notwithſtanding all the ſuppoſition of their perſonal 
nowledge of the fact, as coming from the vicinage, they 
ere in reality wholly ignorant of it; and it was neceſſary 
ie charge ſhould be proved to them, before they could 


ie old proceeding became a piece of mummery, produc- 
he of oppreſſion and ene till at length it was ſoftened 


by 


uty they muſt ſpeak from their own knowledge, and not CHAP. XL 
EDWARD I. 


ronounce on the guilt or innocence of the party; then 
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CHAP. XI, by the tins of wits to inforin the conſcience 
the twelve jurors. This was the laſt 1 improvement of th 
trial by jury in criminal cafes, and was not thorough 
effected till the times of Edward VI. and queen Mary 

Tux inclination in favour of juries had gone ſo fir i 
this reign, that there ſeemed 2 backwardneſs to allow th 

trial by duel, where a defendant inſiſted upon it a; h 
right; which could only be in an appeal. Should there 
any flip in the proceedings of which the defendant h 
omitted to avail himſelf, the judge was ex officio to ex; 
mine and point it out, in order to ſtop the duel. Fe 
ſays, that this was a trial not to be reſorted to raſhly h! 

by any poſſible means it could be avoided®, Another 

teration in our criminal proceedings was, that the e, 
was no longer to be a time of limitation for the proſetutia 
of offenders, but they might be —— at any Ciftane 
of time h. 


—ů— 
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IT has been before ſhewn, what was ordained by tatut 
concerning the exemption of the clergy from criminal ju 
diction i. The practice in Britton's time, reſpecting clerk 
is thus ſtated by that author: If a clerk accuſed of felon 
pulweaded his clergy, and was found to be a clerk, and w 
: demanded by the ordinary, it was then to be enquire 
whether he was guilty ; and if he was found not guilty, if 
was to have judgment of acquittal ; if guilty, his chattel 
were to be appraiſed, his land ſeized into the hands of th 
king, and his body delivered to the ordinary; and if thi 
ordinary delivered him out of priſon before he was acquitte 
according to the due order of canonical purgation, or if 
kept him ſo negligently as to let him eſcape, or malic 
ouſly kept him in ſuch manner as to prevent his coming 


Mo f Com levitate. n Wingate's Britt. pa. 12. 


make 
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convicted of ſuch miſbehaviour, was to be 27 miſericor- 
ug. Upon the ordinary certifying that a clerk ſo deli- 
ry, vered to him was acquitted by purgation, reſtitution was 


to be made of his goods, provided he had not fled, Fur- 
ter, if the ordinary, either in perſon, or by his procurator, 
a8 hi 
cre bf 
t he 


) K 


Flet 
y 5 f 
er al 
e ej 
utiot 
ſtane 


ondition to be entitled to clergy, he was to be puniſhed by 
impriſonment ; as was alſo a procurator who in any caſe 


rom the ordinary k. 

Tukkk are ſome variations between the deſcription 
f offences given by Britton and his cotemporary Fleta. 
leta ſpeaks of treaſon almoſt in the words of Bracton * ; 
ut Britton ſays, treaſon is every miſchief which a man 
nowingly does, or procures to be done, to one to whom 
eis in duty bound to be a friend, Treaſons he divides 


Hut ; 
o be ranked as the one or the other. Some of theſe trea- 


jun a 

len ns were puniſhed by judgment of death; ſome by loſs of 
eb nb, pillory, or impriſonment ; and others by a flighter 
| wllMcnalty, as the caſe required. Grand or high treaſon was 


d compaſs the king's death, or to diſinherit him of his 
alm, or to falſify his ſeal, or to counterfeit or clip his 


Juire! 


gg hi 


aten. A perſon might alſo, ſays our author, commit high 
f thafWcalon againſt others ſeveral ways; as a villain procuring 
if Me death of his lord who was ſeiſed of him; and thoſe who 


uitted 
if he 


ali 


ſew perſons into ſuch perils as to loſe life and member, or 
attels n. 


11; ealon was very vague and undefined; ſo that almoſt any 
ormity might, by conſtruction, be brought within the 
Malty of it. The lame author goes on and ſays, that 


k 
| Wingate's Britt, pa. 11. * Wingate's Britt, pa. 16, 
' Flet, 31. Vid. ant. 5 5 | 


You, II. e the 


iemanded one who was a layman or b:gamus, or not of a 


relented himſelf as ſuch, without any authority in writing 


nto grand and petit; tho' he does not ſpecify what were 


Ir ſeems, from this account of it, that the crime of 
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make his purgation; in either of theſe caſes the ordinary, CHAP. XI, 
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CHAP. xl. the judgment in high treaſon was, to be drawn, and (uf. 


if the fact was of ſmall conſequence, were to have Jude 


| judgment of death b. n 


they had offend ed. The fame puniſhment of burning w; 


are deſcribed to be ſuch as feloniouſly in time of peac 


HISTORY OF THE 


fer death for the felony ; and, ſays he, the fame judgment 
ought to be given againſt thoſe who, in appeals of felom, 
were attainted of counterfeiting, or otherwiſe falſifying the 
ſeal of their lord of whoſe dependence or homage the 
were; or of committing adultery with the wives of thei 
lords; of deflowering the daughters of their lords, or the 
nurſes of their children. A woman attainted of any trea 
{on was to be burnt. Thoſe attainted of falſifying the ſed 


ment of pillory only, or to loſe an ear; but if he fact was 
an enormous and heinous nature, as if it produced dif 
heriſon, or any laſting damage, the offender was to haut 


ARSsoN was, when any, in time of peace, felonical 
burnt others corn or houſes : ſuch offenders were to . 
burat, that they might ſuffer in the ſame manner in whid 


to be inflicted on ſorcerers, ſodomites, and heretics. 

THE crime of hamſoken is barely mentioned by Bratton 
without any deſcription of it. Offenders of this kind ar 
called by Britton burgeſſours, ſince called burglars; an 


break churches, or the manſion-houſes of others, or 
walls or gates of cities or boroughs; except they are infant 
under the age of diſcretion, and poor people, who, thi 
hunger, enter the houſe of another for food, and tak 
under the value of twelve-pence ; excepting alſo idiot 
madmen, and others whom the law would not confider 
capable of committing felony.  Burgeſſours were to be pu 
niſhed with death ?). | 

Tur ftat. Weſtm. 1 d. ſeems to conſider the flealing 
twelve-pence as a petty larceny. The ſtatute articuli | 


P Ibid. 17. 


* Fleta, 16. b. | 
= 1 Vid. ant, 132» 


o Ibid, 


ENGLISH LAW 


i is twelve-pence or more:; tho” in another paſſage he 
ys, that death would follow it the value was under twelve- 
pence. So that it ſeemed to be not quite ſettled whether 
the ſum was twelve-pence, or more, that induced the pe- 
mlty of death. The latter author makes no diſtinction 
etween robbers and thieves, as to this point. If any per- 
ſons, fays he, were indicted by preſentment of robbery or 
cen), or of cutting purſes; of receiving felons ; of in- 


y ſelling bad things for good, as pewter for ſilver, or 


ey were to be apprehended ; if they could not be 
ound, they were to be outlawed: and if judgment was 
aſſed againſt them, they were to be hanged, or to loſe an 


equency of committing it“: ſo diſcretionary and various 
ere puniſhments at this time. 


Acalx, in petty larcenies, ſays our author, as s for fteal- 
g ſheaves of corn in Auguſt, or pigeons or poultry, if 
e offender was not ſuſpected of any other crime, and 
e thing ſtolen was under the value of twelve-pence, he 
Fas to be put in the pillory for an hour, and to be diſabled 
rom taking the oath of a juror, or being a witneſs, If 


lice, and not- thro? want *, (which was an extenuation, 
i not even a juſtification, adopted from the canon law? ), 
en they were to loſe an ear, and become infamous. For 
ſecond offence, it was to be in the diſcretion of the juſ- 
ces either to ſentence them to death, or to order their 


Vid. ant. 2 34. u Thid. 23. b. 
* Feta, 55. oo * Ibid. 24. 
Nun. 22. y Cory, Jus, Can. lib. 4. tit. 23, 


T2 other 


hantment, as pretending to charm people; of cheating, 


aſs for gold; or were guilty of the like ſmall offences, 


7, or to be pilloried, in proportion to their crime and the 


icy were perſons of bad character, or offended out of mere 
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kr Chartas ſeems to require the taking to be more than CHAP. XI. 
twelve-pence r. r. Fleta ſays, if a perſon ſteals the value of STR 
N ultra, it ſhall be deatu*; Eritton ſays, if 
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C HAP. XI. other ear to be cut off; and "EX the third offence, Whether 


EDWARD 1. 


King and go- 
vernment. 


to the pillory. 


if the value vas more than twelve- Pence, they v were obe 


guilt. Felony, favs Britton, may be committed under co- 
lour of judgment, as thro' malice of a judge; or under 


committed by thoſe who, whether for hire or otherwiſe, had 
condemned, or cauſed any one to be condemned to death, 


5 by taking a falſe oath: ſo that perjury, if it had the effec 


temporal and ſpiritual juriſdictions againſt each other. 


to improve our laws, and maintain the execution of them 


forming our legal polity, deeming the due and ſtrict admi- 


and reduced the whole nation under the dominion of law. 


HISTORY OF THE 


the crime was great or ſmall, they were to ſuffer death. 
CUT-PURSES were, for the firſt offence, to be ſentenced 
If they had ſtolen other things under the 


value of twelve-pence, then they were to loſe their ears; 


hanged z. | | 
ITE crime of homicide was, at this a extended to 
x-rſons who ſeemed to act in authority, and void of al 


other colour, as by an unſkilful phyſician or bad ſurgeon; 
by poiſon, and ſundry other ways. It might likewiſe he 


of procuring a judgment of death, was puniſhed with 
death. 

AmoxG the additions made to our body of national ci 
non law, we find in this reign the conſtitutions of the arch- 
biſhops Peckham and Winchelſey. Theſe were confined to 
ſubjects purely of a clerical nature, without touching upon 
thoſe points of controverſy, that had ſo long inflamed the 


— 


Tas character of Edward is that of a brave and wik 
prince ; qualities which well fitted him for the undertaking 


with vigour. The king took a perſonal intereſt in re- 
niſtration of juſtice the beſt defence againſt the turbulence 


of the great barons. By affording protection to his infe- 
rior ec, he at once diminiſhed the power of the great 


* Wingate's Britt. pa. 24. 
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her Ir was in this ſpirit that he erected the court of Trail- CHAP. XI. 
fans. This was a commiſſion of oyer and terminer of ;T war I. 

ced in unuſual kind, and was iſſued in the fulneſs of zeal for 

tie ne correction of public diſorders. The rigour, however, 


8j 
) be 


with which this was executed creating ſome diſcontents, it 
was thought expedient in a courſe of time to diſcontinue 
it 
I to THE heavy N inflicted. on the judges for mal- 
practices, are inſtances of the concern this king took in 
the execution of the laws. At one time all the judges, 
except two, were convicted of corruption, and fines were 
ſet upon them, amounting in the whole to the immenſe ſum 

of 100,000 marks. It is related, that the offence of one 

of them, the famous Ralph de Hengham, was, altering a 
record of a fine on a poor man from 138. 4d. to bs. 8d. 
This unſeaſonable act of humanity was puniſhed with the 
penalty of 7000 marks; a puniſhment which {truck a ter- 
ror into all future judges ; made every iota of a record be 
thenceforward moſt religiouſly preſerved ; and, perhaps, 
contributed not a little to encourage the ſcruples which 
prevailed afterwards with regard to the minuteſt errors in 
judicial proceedings. 

Tux manner in which this inquiry about the judges was 
made, gives a trait of Edward's character, and of that of the 
times. From the beſt conſideration of the different ac- 
counts given of this tranſaction ®, it does not appear to have 
palled in parliament, but to have been a mere exertzon of 
egal power, 

IxpEED Edward, through the ad of his reign, how- 
ever he might exact from others an obedience to the laws, 
affected to place himſelf above the reſtraint of them. The 
if grace with which he confirmed Magna Charta; his 
frequent. RL of | it; his procuring a diſpenſation from 


y N by the Gatute of Rag- the fatuta incerti temporis. 
| an, d Jxdiciariis afſi gratisy among d Parl. Hiſt, vol. I. 93, 94. 
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the oath he had taken o - obſerve it; his levying money 
without aſſent of parliament, even after the ſtatute de 1). 
lagio non concedendo; all theſe are ſtrong proofs how deter. 
mined he was to preſerve, if poſhble, the authority which 
had been once aſſumed by the crown. 


 PtRHAPS one of the ſtrongeſt acts of power attempted 
fince the granting of the Charters, was executed by Ed. 
ward. This was when, by an edict ſigned by ſome barons 


then in parliament (but whilſt all the prelates were violent. 
ly excluded from thence), he put the whole body of the 
clergy out of the protection of law. © No manner « 


ee juſtice,” ſaid the ordinance, © ſhall be done them in any 


Statutes and re- 
cords 2 | 


c of the king's courts ; but juſtice ſhall be had againf 


<c them to every one that will complain and require it 0 


ir was common to iſſue letters of protection to ſtop th 


ordinary courſe of juſtice: this occaſioned the ſtatut 
de Protectionibus l. This practice, however, continuel 


afterwards, and was the . of many nee in the 


two next reigns. 


IT is unneceſſary to obſerve, that in this king s reign 
there are many more ſtatutes extant than in that of Hen- 
ry III. It is the opinion of ſome, that many more were 


_ enacted than thoſe which have come down to us ; other- 
wiſe, it is ſaid, the ſudden advance made in the law during 


this reign, PINE tnat of any other, could not be account 
ed for. | 
TEE authentic information hind from records is ver} 


much increaſed in this reign. The Placita Parliament, 


ia, collected and publiſhed by Riley, contain many 1 
cords of proceedings before the king in council, and fo fat 
give an inſight into the nature of that kind of memorials 
Beſides thete, there are extant judicial records of the king's 


© Parl. 1. vol. 1, 116, | 4 Vid. ant. 241. 


| bencl 
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bench, the common bench, and the eyre. It appears from CHAP. XI. 


Oney heſe, that pleadings were very ſhort, but perſpicuous, oz. 
* without involving the matter in any multiplicity of words. | 

hich BY | records are for the molt part orderly and clear, rela- 

| ting the ſeveral ſteps made in a ſuit, with the judgment 

wie thereon, and generally expreſſing thy rule and reaſon 

Fa. upon which the judgment was given. 


THERE are ſome few broken notes of adjudged caſes to 
be found in Fitzherbert's Abridgment ; and there are ſaid 
to be manuſcript reports of this period in private hands, 
but not in any regular ſeries . : 
AmoNG the ſteps this king had taken to promote the 
improvement of the Jaw and the adminiſtration of juſtice, 
he cauſed ſome treatiſes to be compoſed ?; of which Fleta 
and the treatiſes of Britton and Thornton are ſuppoſed to be 
be. I | 
FLETA, ſeu Commentarius Furis Anglicani (for ſo it is Fleta, 
entitled), is a treatiſe upon the whole law, as it ſtood at 
the time this author wrote. It is divided into ſix books; 
the firſt whereof treats of the rights of perſons, and of 
pleas of the crown; the ſecond, of courts and officers ; 
the third, of methods of acquiring titles to things ; the 
fourth and fifth, of actions grounded upon a ſeiſin, and of 
writs of entry; the ſixth, of a writ of right. The author 
of this work has followed Bracton in the manner and mat- 
ter of it, having adopted his plan, and in many inſtances 
tranſcribed whole pages from him. He did not, however, 
confine himſelf to Bracton as his ſole guide, but had alſo 
an eye to Glanville, Many obſcure paſſages in thoſe wri- | 
ters are illuſtrated by Fleta. It ſeems as if the author 
wrote with both theſe treatiſes, particularly Bracton's, be- 
fore him; and that his deſign was to give a conciſe account 
« the law, with the alterations which had been made by 


——— oo One FEAT 2 ¶V 


* Hale's Hiſt. com. law. I 57 Temple libraries. Hale's Hiſt. Ibid, 
In Lincoln's Inn and the Middle- 5 35 Hen, VI. 42. a. 
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Britton. 


CHAP. XL. parliament ſince Bracton wrote; ; ſupplying ſuch parts az 


EDWARD I. 


diſcuſſed by Bracton, being paſſed over in a very brief 


tho he is leſs frequent in the uſe of them, and then it is in 


was wholly an imitator. As he followed Bracton in the 
deſign of his work, he has copied the Procemium from 


from that prefixed to the Inſtitutes of Juſtinian. 


latter end of this reign are not mentioned, tho” that of 


HIS TOR Y OF THE 


had been left untouched by him, and dilating upon others 
that had been paſſed over with too little attention. Thus 
Fleta ſeryes as an appendix, and often as a commentary, ty 
Bracton. But if Fleta contains much which is not to he 
found in Bracton, it is deficient in much more which 
abounds in that author; moſt of the ſubjects fo minutely 


manner ; ſo that, with all its new matter, this volume is 
not more than one-third of the ſize of Bracton. The 
writer of this commentary ſeems to have followed his maſter 


Bracton in his acquaintance with the canon and civil law; 


a manner leſs likely to miſlead the reader. This author 


Glanville, verbatim ; and after all, the idea was borrowed 


Tr1s book was written after the thirteenth year of the 
king, and not much later; at leaſt the ſtatutes towards the 


Weſtminſter 2. is frequently quoted. The occaſion of the 
title to this book is given by the author himſelf, who ſays, 
it was written during his confinement in the Flect-priſon“. 
From that circumſtance it has been conjectured, that he 
might be one of thoſe lawyers who, for mal- practices in 
Weir office as judges, were puniſhed with inprienee 
and pecuniary penalties i. 

TRE ſmall French tract under the name of Britton is 
thought to have been compoſed under the direction of Ed- 
ward. . The ſingular form of it ſeems to countenance ſuch 
a ſuppoſition; for the contents of the whole book are put 
into the king's mouth, and the law ſo delivered has the 


In Procem, i Diff, ad Flet, ch, 1e. 


appearance 


ENGLISH LAW. 


ppearance of being promulgated by the immediate voice C HAP. XI. 
— | 
{ the ſovereign. This work is ſhorter than the former, ITS 


1 is little more than a compendium. It is attributed by 
ome to John Breton, who was biſhop of Hereford, and 
e judge 3 but as he died in the third year of this king's 
eien, and this treatiſe takes notice of ſtatutes made in the 
33th, the truth of this account is juſtly doubted . By 
thers it is conſidered as nothing more than an abridgement 
f Bracton, with the ſubſequent alterations that had been 
made in the law); and that it is called Br itton, as one of the 
mes of Bracton himſelf ', 

Tais French tract, as it is written in the language 
wich the law ſpoke for many years after, engages the 
urioſity of a modern reader in a particular manner, In the 


rritiags of Bracton and Fleta every thing is ſeen as it were 


0 a cloud, diſguiſed in the terms and phraſeology of the 
atin tongue; whereas Britton addreſſes you in the tech- 
ical, proper ſtile of che law: you here perceive a deter- 
ninate meaning, conveyed in preciſe terms, and are en- 
bled to form an opinion from it with more confidence and 
ertainty. 8 

AxorRER treatiſe compoſed in this reign, was that of 
Kaiviph de Hengham, who had been chief juſtice, and 
yas, for miſconduCt, degraded from his office, with many 
Ithers of his fellow-juſtices, This conſiſts of two parts 


ne called Summa Magna, and the other Summa Parva. 


t ſeems to be a collection of notes relating to proceedings 
actions; and muſt have proved extremely uſeful to a 
ncticer of thoſe times. The ſame may be ſaid of the 
tie F rench tract called Fet — printed at the end 
f Fleta. 

CHIEF-JUSTICE Thornton made a ſumma, or abridge- 


nent of Bracton, containing moſt of the titles of the law 


Dil. ad Flet. ca. 2, 3. Ibid. 
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CHAP. XI. in a conciſe form. Tho a profeſſed epitomizer, he omits 


E DWARD I. 


many things in that author, and does not adhere to his 
method w. | 
Tux foregoing writers, in addition to Glanville and 


Bracton, and together with The Mirror (of which we de. 
fer ſaying any thin;; till the next reign) muſt have throy 
great light on the ſtudy of the law in theſe early ages, and 


were no doubt for a time of great authority with lay. 
yers. It is true, that we do not find theſe authors cite 
in ſuch reports of deciſions as have come down to us; 
but, in later times, Lord Coke, in his enquiries into the 
grounds of our law, particularly in thoſe works which 
were chiefly deſigned for the cloſet, begins all his inveſti. 


gations, where the ſubject will allow it, from theſe olf 


tracts, and thence traces down the confirmations or alten 
tions the law received in ſucceeding times. The changey 
which have happened in the law ſince that author's time, 
particularly by the abolition of tenures, have made thele 
treatiſes leſs read than they were even in his days. Per 


haps, of all of them, Fleta is that which is moſt frequent 


looked into, owing to its being written after many of king 
Edward's ſtatutes, and to the c comment which 1 it ſometimes 


gives upon them. 


THe chief of theſe writers are Clanvill, Ridin; Fla 
and Britton, But the comparative merit of theſe fout 
authors appears very different in the eyes of a moder 
reader. The copiouſneſs, learning, and profoundneſs d 
Bracton place him very high above the reſt. It is to hi 
that we owe Fleta and Britton, which would probably 
never have exiſted without him. To him we are indebtet 
for a thorough diſcuſſion of the principles and grounds 0 
our old law, which had before lain in obſcurity. Bu 
while we give to Bracton the praiſe that is due to him, 


m Dif, ad Flet. ch. 24, 


ons NN de father of legal learning, 


0 his 


to e n. 


1 If there needed any other cauſe 
than the antiquity and obſoleteneſs 
of tiz ſubject, to account for the 


thors, it might be found in the form 
in which they are printed, Glan- 
ville, who, from his ſhortneſs and 
implicity, ſtands a better chance of 
heing dipped into, has been lately 
reprinted, and the public are obliged 


taken in collating ſeveral manuſcripts; 
dut there are faults in this edition, 


regard that has been paid to eſtabliſh- 


ſezms to be reprinted with all the 
erroneous punctuation, which might 
have been eaſily corrected by a little 
conſideration of thoſe paſſages that 
e now wholly obſcured by it. 
Brafton is very faulty in the text, and 


has bettowed on his author. Beſides 
which, the running-titles not being 
at all applicable to the contents of 
the pages to which they are pre- 
fixed, the inconvenient diviſions of 
chapters, with the want of para- 
graphs and of marginal notes to 
catch the eye, and relieve the atten- 
ton, make this book very tireſome 
tread, The ſame may be ſaid of 
Britton ; though his text, I think, 
ls leſs faulty, It cannot be denied, 
lat, owing to theſe cicuritances, 


frodding, at the firſt opening of 
lem. The edition of Fleta is leſs 
blemeable in theſe particulars, and, 
perhaps, is more read on that account; 3 


Bracton as well as poſterity owe to others. 
Ivered ſome of this writer's matter in the proper lan- 
guage of the law, and Fleta illuſtrated ſome of his obſcuri- 
tes; while Glanville, who led the way, is ſtill entitled to 
the veneration always duc to thoſe who firſt open the paths 


little uſe now made of theſe old au- 


to the editor for the pains he has 


which are owing to the too great 


ed texts; for the old printed copy 


needs the care that the above editor 


the pages of Bracton and Britton are 
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we muſt not forget what 


though the text is full as incorrect as 
that of Brafton, or more ſo, It 
would be of great ſervice to the ſtudy 
of our old law, if theſe authors were 
printed in a more readable form. 
What we might expect in vain 
from the profeſſors of the law who 
have no leiſure, or from thoſe 
who have leiſure, but no inclina- 
tion for ſuch a work, has ac. 
tually been performed by a foreigner. 
AI. Houard, avocat au parlement de 
Normandie, in purſuit of his favourite 
{ſtudy of the Anglo-Norman juriſ- 
prudence, has republiſhed in four 
volumes quarto, not only the treatiſes 
of Glanville, Fleta, Britton, and the 
Mirroir, but alſo the Anglo-Saxon 
laws, thoſeof Wm. the Conqueror and 
of Henry I, the Codex Legum Veterum, 
the Regiam Maje/tatem, and the reſt 
of Skene's Collection. It is but 
juſtice to this curious foreigner to 
acknov.ledge, that he has diſcharged 
the uſeful office of an editor with 


Britton de- 
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ſome credit, in amending the mutila- 


ted texts of theſe authors; at the 
ſame time we muſt expreſs a with that 


this taſk had fallen into the hands of an 


annotator who was not warped by 
any whimſical ſyſtem, and was bet. 
er acquainted with the law and con- 
{titution of England. It is probable, 
ſuch a perſon would not have dif- 
carded Bracton from this catalogue of 
Engliſh Lawyers; and it is more than 
probable, he would not have com- 
mitted the numberleſs miſtakes with 
which Mr, Houard's annotations 
abound, | 


AMONG 


284 HISTORY OF THE 
CHAP. Xl. AmoNG the monuments of the king's eccleſiaſtical i 
33 are to be reckoned the provincial conſtitutions of archbiſhs 
| Peckham and archbiſhop Winchelfey ; but our nation 
canon law acquired in this reign an ornament and ſupp 
of a new kind. Among the numerous commentators x 
gloſſiſts on the civil and pontifical law, a man of learnin 
ſtood forth to do equal honour to the Engliſh eccle 
ſiaſtical law, John de Athona, by his copious comment 
on the legatine conſtitutions of cardinals Otto and Otte 
boni, paſſed in the laſt reign, ſet the firſt example of th 
kind to our canoniſts, and laid the foundation of a futur 
body of Juridical — for the guide of our cleric] 
courts e. 


ak. EDWARD was extremely careful to provide his courh 
: with perſons properly qualified to practiſe there. In 
20th year of his reign ?, he ſpecially directed Fohn de Mi 
tingham, then chief juſtice of the bench, and the reſt « 
his fellow-juſtices of that court, to provide and appoin 
according to their diſcretion, from every county, attorna 
tos et apprenticios, qui curiam ſequantur ; et ſe de negiti 
in eadem curia intromittant, et alii non. It appeared tt 
the king and council that ſeven ſcore would be ſufficient 
but the Juſtices, if they ſaw * were authorized to excee 
that number 4, 


Tx different orders if orafticers 2 are ak Rated b 

: Fieta : ſervientes, narratores, attornati, et apprenticii” 
The apprentices, it ſhould ſeem, were ſtudents, who, it! 
ſaid (and probably by the above ordinance), were firſt per 
mitted by Edward I. to practiſe in the king's-bench, i 
order to qualify themſelves to become in a courſe of yeaſt 
ſervientes, or * Whether ſervientes and narrat!ri 


o Puck. de Auth. lib. 2. Ruyl. Plac. Parl. 104. 


? Plac, Par}. 20, Eg I. Rot. in Lib. 2. c. 37. 


dorſ. 
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1 „ as they were called in French, countors) were two CHAP. XI. 
1 a inet orders, or narrator was only an additional deſcrip- 58 
bio n of a ſerjeant, may be doubted. It has commonly been 
ation... in the latter ſenſe, in ſtat. Weſtm. 1. c. 29 where 
upp e ſame words come together, /# ſerjeant countor, ou 
.; and that ſtatute ordains impriſonment for a year and 
arnin lay on a perſon of that deſcription who was guilty of any 
eccle fuſion in practice. As neither attornies nor apprentices 
cn. mentioned in that ſtatute, we may ſuppoſe ſuch perſons 
tdot then entruſted wich the conduct of buſineſs in 

f th urt; if ſo, it is probable they had not that authority till 
lung e above ordinance; though it may be obſerved, that 
eric; {ta ſpeaks of them as equally * to this puniſhment 

th ſerjeant countors. 

Tut firſt mention of capitalis juſtitiarius of the bench, 

iu the firſt year of Edward I. This ſtile was now con- 
red, probably for the firſt time, in conformity with that 

F capitalis juſtitiarius, aſſumed in the latter part of 
fenry III. by the chief juſtice in the king's-bench*. 


Taz falaries of the juſtices were at this time very un- | 
rain, and, upon the whole, they ſunk from what they had i 
en in the reign of Henry III. Thomas de Weyland, | 
hief juſtice of the bench in 7 Ed. I. had but 40l. per ann. | | | 
{ the other juſtices there 40 marks. This continued 
eproportion in both benches till 25 Ed. III. then the 4 
ary of the chief in the king's bench fell to 50 marks, + 6% © 
at is, 331. bs. 8d. while that, of the chief of the bench 
a augmented to 100 marks; which may be conſidered 
an evidence of the increaſe of butineſs and attendance 
ere. The chief baron had 49/. the ſalaries of the other 
iſices and barons were reduced to 20/*, 


Ir ſcems, that it was thought too great a burthen on — 
juſtices of the two benches to attend the aſſiſes, accord- 4 


Vd. ant. 12 8. t Dugd, Or. Jur. 39. u Ibid, 104. 
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to theſe, and to no other perſon, except de ſpeciali graji 


HISTORY OF THE 


ing to the late ſtatute of 17% prius the king therefore a 
pointed eight perſons to take aſſiſes, juries, and certificates: 
writs of aſſiſe, juries, and recognition, were to be direQe 


regis *. 


* Ril. Pla, 130, 
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hiatutum de Militibus—Statute de Frangentibus Priſonam 
—Statute of Articuli Cleri—Sheriffs to be nominated by 
the Tudges—Statute of Gavelet—Of levying Fines— 
The Statute Præœrogativa Regis Homage and Fealty 
—Statuta Incerti Temporis— Poſſeſſio Fratris, &c.— 
Gifts in Tail—Of Writs of Formedon—Other real Writs 
—IVrits of Conſpiracy and Deceit—A4ttion of Debt— 
Detinue de Rationabili Parte Actions of Accompl— 
Action of Treſpaſs —Of Pleadings and Arguments in 
Gurt The Criminal Law—The King and Govern- 
nen. The Vetera Statuta—The Tear-Bools— be Mr 
rir— Miſcellaneous Fatts. 


HE reignof this king does not make ſo inconſiderable 
a figure in our juridical as in our civil hiſtory. Not- 
vithſtanding the weakneſs of the executive power, the 
judicial eſtabliſhment of our forefathers, and the reforma- 
ton made therein by Edward I. continued unſhaken. In 
one points this reign has an advantage over all the for- 
mer, when viewed by a modern lawyer; for the earlieft 
report of caſes adjudged in court is the Year-Book of this 
king. This opens a new ſource of information, which will 
enable us to purſue our inquiries concerning the progreſs of 


47 know ledge and 1 improvement with more certainty and 
fliect, 
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It was held as a conſequence of the military ſyſtem, tha 
every one poſſeſſed of a fredum militare ſhould ſuſcipe 


were then diſtrained ad arma mulitaria ſuſciprenda. Fur 


that he was diſtrained, and had not land to the value 0 


— nmmmmndÞ 
EDWARD II. 


circumſtance this, like many other ſimilar inſtrument 


tion to the burthens of tenure, which have been frequent 


this caſualty, pay a fine in lieu of it. 
ing what ſhould be the parcel of land to conſtitute a knight! 


depending upon the pleaſure of the crown and the compli 


the king granted, in the firſt place, a reſpite to all thok 


HISTORY O F THE 


WE mal divide the matter of this reign into ſuch as 
3 by ſtatutes, and ſuch as may be collected fron 
the decifions of courts z . and hall begin with. the for 
mer. 

THE firſt Gators i in this reign is the 1 de militi 
bus, which is faid to be not properly a legiſlative act, by 
a writ granted by the king in time of parliament, and en 
tercd, by his diredtivn;- on the record; from whit 


is faid to have acquired the name of a ſtatute *. In add 
mentioned, there was one, which, from the alteration 
times and circumſtances, was becoming very grievou 
arma militaria, that is, take upon him the order of knight 
hood, or, what was more deſirable to thoſe who exaCte 

Wx have not yet met with any regulation for aſcertain 
fee; and probably it had been various at different time 
ance of the people. As this was the meaſure for a particulat 
mode of railing money, it was material, that it ſhould be 
defined with ſome certainty. On the occaſion of a ney 
levy, it was now thought convenient, that directions ſhoul 
be given for the government of the king's officers in col 
lecting this revenue, as was done by this writ ; in whic 


who ought, but had omitted, to become knights, ail 


ther, it directed, that if any complained in the chancer) 


| 2 Inſt. 593. Vid, ant. vol. 1. 215. and ant. 153. 


ENGLISH LAW, 


twenty nounds © in "Wy or for term of his life, and was 


1 as 1 
| fron eady to verify that by the country, then ſome diſcreet 
e uad lawful knights of the county ſhould be written to, in 


t to be ſo, he was to have redreſs, und the diſtreſs was to 
caſe, Again, where a perſon wes impleaded for the 
hole, or for ſuch a part of his land, that the remainder 
ms not of the value of twenty pounds, and he would veri- 
j the fact, then alſo the diſtreſs thould ceaſe till that plea 
was determined. Again, where a perſon was bound in 
ertain debts ſtalled in the exchequer, at a certain ſum to 
e received thereof annually, and the remainder of his 
and was not worth twenty pounds per annum, the diſtreſs 
vas to ceaſe till the debt was paid. None was to be diſ- 
ancd ad arma militaria ſuſcipienda, till the age of twenty- 
ne; nor any on account of land which he held in manors 


nit 
5 by 
ichen 
Which 
nentz 
addi 
lentl 
on ( 


vou 
tha 
ciper 
light 
ace f the antient demeſne of the crown, as a ſokeman; con- 
ering, that thoſe lands muſt pay a tallage, when the _ 5 
nds were tallaged. 

WITH reſpect to thoſe who held land in ſocage of other 
anors, and who performed no ſervitium forinſecum e, 
he rolls of chancery in the times of the king's predeceſſors 
cuaßß ere to be ſearched, and it was to be ordered according to 
de former cuſtom : the ſame of clerks in holy orders 
mei olding any lay fee, who would, if laymen, be liable to be- 
uch eme knights. No one was to be diſtrained for his bur- 
cores, though they were of the value of twenty pounds or 
ich ore. "Thoſe who ought to become knights, and who 
tho ed had their land only a ſhort time; thoſe who were ex- 
a1F'cmely old, or had any infirmity in their limbs; or alledg- 
Fur that they had ſome incurable diſeaſe, or the impediment 
cery children, or law-ſuits, or other neceſſary excuſes ; ſuch 
e 08V-r{ons were to appear before two commiſſioners appointed, 


tain 
gut! 
ime 
npll: 


b Vid. ant. 104. This was the foreign war. 
ve by which perſons were then © Vid. ant. vol, * 274. 
moned to attend the king in his 


ent Vor. II. 5 U and 


der to make inquiſition of the matter; and if they found 
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Stat ate de fran- 


gentibus Priſa- 
nam. | 


payment of one of thoſe caſualties, which was ſupported 


rigour of theſe exactions was ſomewhat abated. 


of Edward I. an act was paſſed in the very words of thi 
ue are now going to ſpeak of, making ſome alterati 
therein. 


affirmation of the former f, but has had the ſucceſs to reac 
poſterity, and render the e unneceſſary, and, there: 


he was taken and impriſoned, required ſuch a judgment, 


Literæ patentes ſuper priſis bonorum cleri, for obſerving 
ſtatute made in the laſt reign, in protection of religiou 


there are two acts intitled, one, Ne quis occaftonetur þ 


_ Feigit, to reſtrain the too haſty pu- 


HISTORY OF THE 


and make fine before them ; and theſe commiſſioners: were 
to take diſcretionary fines from ſuch diſabled perſons, by way 
of compoſition. 'Thus was proviſion made for the du 


under pretence of defending the realm, while the extrem 


TukRE is another act of the ſame year, called Halit 
de frangentibus priſonam. It appears by our old lays 
that a priſoner, for whatever cauſe, breaking out of the 
king's priſon was eſteemed guilty of felony e. In the 25 


That act is not in our printed books; and thi 
of 1 Ed. II. probably was nothing more than a recital an 


fore, forgotten. This act ordained, that none from thence 
forth, who broke priſon, ſhould have judgment of life ant 
limb for breaking priſon only, unleſs the cauſe for whid 


he was lawfully convicted thereof. 

Ix the ſecond year of this king there is a lie inſtru 
ment for the purpoſe of enforcing the ſtatute of Articul 
ſuper Charts ; and in the following year another, intitle 


ſocieties, and eccleſiaſtical men, againſt the taking of the 
goods without their conſent 8, In the 7th year of the kin 


reditu; the other, Pro captione et morte Petri de Gaviim 
alter which, in the gth year, is the famous ſtatute mad 
at Lincoln called Articuli cleri. 


> Vid. ant. x . felons. vid. ant. 126. 
© A proviſion was made in the laſt f 2 Inſt. 4h 
aiſhment of gaolers for eſcapes of | | | 
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y way 
e due 


Dorted 
treme 


if cognizance which have been ſo often mentianed. We 
we ſeen what had been attempted by the clergy, in the laſt 
nd the preceding reigns, towards confirming their an- 
ent claims of judicature; and the manner in which the 
viſature pleaſed to interpoſe, in order, if poſſible, to 
ake ſome adjuſtment or compromiſe in a matter of ſo 
ch concern, both to the ſpiritual and temporal polity h. 
hus did this diſpute reſt till the preſent parliament, when 
alter Reynolds, archbiſhop of Canterbury, a perſon in 
reat eſtcem with the king, preferred in the name of him- 
if and the clergy, the following ſixteen articles, and re- 


tut 
law!) 
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ratio 
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here. 


ne of them. 


ied prohibitions generally upon tithes, obventions, ob- 


ence : 

ions, mortuaries, redemption of penance, violent laying 
| Wi . * 

10 hands on clerks, or converts, and in caſes of defama- 
ICH | : - g : 


on, where ſpiritual penance was the proper puniſhment. 
otheſe the king anſwered (conformably with the regula- 
on of the ſtatute of Circumſpectè agatis), firſt, that in 
hes, oblations, obventions, mortuaries, when they were 
opounded under thoſe names, the king's prohibition ſhould 
ld no place, altho' for the long withholding thereof they 
igt be eſtimated at a ſum certain: but it was declared, 
a clerk or religious man ſell his tythes, when gathered 
his barn or otherwiſe, to any one for money, and the 


nt)! 


ſtr 
ticul 
itled 
ing 
gion 
thel 


King | 5 . 
ey was demanded before a ſpiritual judge, the king's 
fo ohibition ſhould lie; for by the ſale, the ſpiritual goods 


ere made temporal, the tythes being turned into chattels i, 
econdly, it was anſwered, if there was a conteſt about a 
pit to tythes founded upon a right to the patronage, and 
e quantity of ſuch tythes amounted to the fourth part of 


mad 


v Vid, ant. 2 15. i Ch. I. 


U 2 -. the. 


Tals act was to adjuſt ſome of thoſe eccleſiaſtical claims 


cived by authority of parliament anſwers ſeriatim to every 


Taz firſt four articles were theſe : That laymen pur- h 
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to the writ of Indicavit, that has been ſo often mentioneg!] 
If a prelate enjoined a pecuniary penalty for an offenes 
and that penalty was demanded, the king's prohibition : 
to lie; but if the prelates impoſed a corporal pain, and th 
perſon to be ſo puniſhed would, of his own accord, re 
deem ſuch pain by money, a prohibition was not to lien 
"Thirdly, it was anſwered, when violent hands were lai 
upon a clerk, the amends pro violatd pace were to be « 
ram rege; thoſe pro excommunicatione were to be cy 
præœlato, where corporal penance might be enjoined; an 
if the offender would redeem that by money, paid either 
the biſhop, or the party grieved, it might be demanded be 
fore the biſhop (as before ſaid), and the prohibition ſho 
not lie”. Fourthly, the prelates were to have power ( 
correction in cauſes of defamation, notwithſtanding apr 
hibition o. Moſt of theſe points had been before conſide 
ed by the legiſlature i in the ſtatute of Circumſpecis agatis!, 

IHE next may be conſidered as the fifth article, an 
was this: That, on the erection of a new mill 
tithe thereof was demanded by the rector, a prohibiti 
of the following kind uſed to go: Quia de molending ta 
haftenus decimæ non fuerunt ſolute, prohibemus, Cc. 
ſententiam excommuntcationts, fi quam has accaſtone prom 
gaveritis, revocetis omnind. To this it was anſwered, t 
ſuch a prohibition never iſſued with the king's n 
that, in future, it ſhould never go d. 

IAE ſixth article of complaint was, that when any thin 
& ſpiritual cognizance had been determined definitivel 
before the ſpiritual judge, and had paſſed in rem judicatat 
and was not ſuſpended by appeal, and afterwards a queſti 
Was 5 moved be efore a 1 judge e the my 


t Vid. ant. vol. I, 1411 and aut. 197. „Ch. "BY 
m Ck. 2. Ny Vid. ant. 216, 
a: Ch, 1 „ Ch. 5. 


ENGLISH LAW. 
o upon the ſame thing; this was not allowed as an ex- 
eption in the temporal court. To this it was anſwered, 
hat becauſe a matter was diſcuſſed before eccleſiaſtical and 
emporal judges diverſis rationibus (as in the caſe of laying 
olent hands on a clerk), therefore, notwithitanding any 
udement in the ſpiritual court, the king's court might 
liſcuſs it, if the party ſhould think proper to bring it there *. 
The ſeventh article complained, that, when perſons were 
communicated, the king's letter uſed to be ſent to the 
inarics, commanding them to abſolve them by a certain 
ay; or, otherwiſe, that they ſhould appear and ſhew for 
hat cauſe they excommunicated them. To this it was 
ſwered, that ſuch a letter ſhould not iſſue in future, un- 
bs where the king's liberty was injured by the excommu- 
cation *. 


heit was complained, that the barons of the exchequer, 
ot content with claiming for themſelves the, privilege of 
ot anſwering to any complaint out of that court, extend- 
lit to their clerks in office there, who were ſummoned 
ther ad or dines or ad reſidentiam; and that they inhibited 
ocelans from calling them to judgment, ſo long as they 
ere iu the exchequer, or in the king's ſervice. To this 
was anſwered, that it was the king's pleaſure, that ſuch 
rks as attended in his ſervice, ſhould, if they offended, 
corrected by their ordinary, as other perſons ; but that, 
long as they were occupied about the exchequer, they 


) 
r 


thi 
tie 
*atanl 
eftia 
e pt 


ut of mind, for the king's clerks who were employed in 
ſervice, during the time of their ſervice, not to be com- 
led to keep reſidence at their benefices*. The ninth com- 


ch. 6. This point ſeems to have * Ch. Te 


oz cate of the dutcheſs of King- De non reſidentid clerici regis, Reg. 
1 58. b. 


Taz remainder of theſe articles was as follows: Eighth- 


lould not be bound to reſidence : and it was further added, 
the direction of parliament, that it had been uſed, time 


n tiwroughly eſtabliſhed in the late Ch. 8. There was awrit entitled 


U3 plains, 
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fled to a church, and abjured the realm, according to d 


newly acquired to the church ®. A ſimilar proviſion, 2 
to diſtreſſes in the highway, had been made by the att 
of Marlbridge*; and as laymen were intitled to an ad 


purſue them, and take them, if they were out of the king 


in the church, their keepers were not to continue int 


mitted to go out on their occaſions. The king was will 


HISTORY OF THE 


plains, that the king's officers, as ſheriffs and others, en 
tered into the fees of the church to make diſtreſſes, an 
ſometimes took the parſon's beaſts in the king's highway 
where he had no land but ſuch as belonged to the church 
To this it was anſwered, that ſuch diſtreſſes ſhould no; 
future be made, either in the king's highway, or in the 2 
cient poſſeſſions of the church, but only in ſuch as we 


upon that ſtatute, the parſon might have an action on th 
for diſtraining in the highway. 
Tx tenth article of complaint was, that when park 


cuſtom of the realm, laymen, or their enemies, wo 


highway; ſo that they were hanged or beheaded, as perl 
who had broke the condition of their abjuration. Furte 
that while they were in ſanctuary, in the church, or chunt 
yard, they were kept ſo cloſely by perſons in arms, t 
they could not go forth on the calls of nature, or to n 
vide themſelves with victuals . To this it was anſwer 
that thoſe who abjured the realm, were, ſo long as ti 
continued in the common way, in the king's peace, a 


thould not be diſturbed by any one; and while they w 


church-yard, unleſs ſome neceſſity, or the danger d 
eſcape, required it: while they were in the church, t 
were not to be driven to the neceſſity of flying from then 
but ſhould be ſupplied with what they wanted, and bept 


ikewiſe, that thieves or appellors might, when they pleat 
confeſs their mg: to prieſts; but confeſſors welt 


h. 9. | 8 Vid. ant. 69. | y Vid. ant, #9: 
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85 ene 
S, and The eleventh article complains of fome inſtances in 
ha hich religious men had long been oppreſſed, and which was 


rorided for by a ſtatute made at the beginning of the 
it reign *. The king now anſwered, that the ſaid ſtatute 
ould be obſerved : and the like remedy was to be pur- 


urch 
| Not it 
the an 


S We ed in caſes of corodies and penſions, obtained by com- 
on, Mulſton, whereof no mention was made in that ſtatute a. 

fat Tur twelfth article ſays, that if any one of the king's te- 
adi re was called before the ordinary out of the pariſh where he 
on ed, and was excommunicated for manifeſt contumacy, 


. nd, after forty days, a writ iſſued to take him, ſuch perſon 
perodfWould pretend a privilege that he ought not to be cited out 
to th 
wo 
e king 
perlo 
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n{were 
28 Uk 
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aſon, the king's writ for the taking of him was denied. 
o this it was anſwered, that it never was, nor ever ſhould 
, denied?®. The thirteenth article prayed, that ſpiritual 


miſſion by the biſhop, either for want of learning, or other 
aſonable cauſe), might not in ſuch cafes be under the ex- 
ination of lay perſons, as had been lately attempted, con- 
ary to the canons, but ſhould ſue for redreſs to the ſpiri- 
al judge. To this it was anſwered, that the ability of a 
rſon preſented to a benefice was to be examined by the 
ritual judge; and ſo the law had always been. The 
rteenth article prays, that elections to vacant dignities 
joht be free. To this it was anſwered, that the ſtatutes 
ade in ſuch caſe ſhould be obſerved 8 alluding to the ſtat, 
Ed. I. ch. 5*. | 

Taz two remaining articles relate to the immunity 
aimed for the perſons of clerks in caſes of felony. The 
feenth ſays, tho? a clerk ought not to be judged before a 


ch, t 
n then 
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welt 


Vid. ant, 108. And alſo a writ © Ch. 13. 
2 3. * lame purpoſe, vid. ant. 290. d Ch. 14 

Ch. 11. = © Vid, ant. 109. 
| Ch. 12. | 
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{ the town or pariſh where his dwelling was; and for that 


rſons preſented by the king to church-benefices (if refuſed 
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CHAP. XII. temporal judge, nor any thing done iſ him that con. 
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cerned life or member, yet temporal judges cauſed clerks 


fleeing to a church, and perhaps confeſſing their offences, tg 


abjure the realm; ſo that, tho* they could not properly be 


their judges, yet by admitting their abjuration, the tempo. 
ral judges put them in danger of death, if after ſuch abjura. 
tion they were found within the realm. To this it was 


anſwered, that a clerk fleeing to a church for felony, ſhoul 
not, if he affirmed himſelf to be a clerk, be compelled to 


abjure; but, on yielding himſelf to the law of the land, 


ſhould enjoy the eccleſiaſtical privilege, as had long been 
uſed f. The ſixteenth article was on the like cauſe of com- 
plaint; and ſtates, that tho? a confeſſion of a crime before 
2 perſon who was non judex ſhould not be good, nor ſuf. 


cient to ground proceſs and ſentence upon; yet ſome ſecu- 


Jar judges admitted clerks who were not liable to their 
juriſdiction, and wio re charged before them of theft 
robbery, and homicide, to confeſs their offences, and at- 


euſe others (that is, become provors), and then would not 
deliver ſuch provors to the ordinary, when demande tho 


the judge acknowledged he had no authority to condemn 
them. 'To this the king anſwered, that the privilege of 


holy church, when demanded in due torm by the ordinary, 


ſhould not be denied ©; fo that clerks were not to be com- 
pelled to abfure, nor were to loſe their clergy by becoming 


provors. 


Ix this manner was the grand queſtion between the ec. 


clefiaſtical and temporal courts, as it were, compromiſel 


by mutual conceſſions, and ſettled upon a foot on which it 
has ſtood ever fince, with very little alteration ; the provi- 


ſions of this act being the rule by which moſt of theſe points 


rere afterwards governed, as will be {een i in the ſubſequent 


part of this Hiſtory. 


: Ch. I 55 f | Þ ch. 16, 
. In 
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ſame year there was a material alteration made in 

2 1 = al conſtitution, by transferring the appoint- 
x „ from the election of the people 2 
3 d in that priviſege by a ſtatute of the late king *) to 
e on by the judges. It was complained, chat great 
E a Ri ſuſtained by the king, and great oppreſ- 
* tie cople, owing to the inſufficiency of ſhe- 
E 25 Ane by which was meant baili f of hun- 
. we wen bs to avoid the like in future it was 
4 "by Saba 9 Ed. II, R. 2. that ſheriffs ſhould be 
re "ha chancellor, treaſurer, barons of the exche- 
po” if juſtices; and that none ſhould be ſheriff, unleſs 
15 by ficient Ia land within the county of which he was 
Sr 5 anfort to the king and his people. Further, 

9 


con- 
lerks 
'S, 00 
ly be 
7Þ0- 
Jura. 
' Was 
ould 
d to 
land 
been 
om- 
fore 
* , A 
1 ſhould be made ſheriff, unleſs he was out of their 1 
25 to be able to attend the execution of his office as . 


heir 
neft, 


king or to others, ſhould be kept by convenient and 
- * 5 d ſufficient land within the ſame hun- 
ble perſons, who had. ſuffict | eee ae 
* lech or within the county in which the _ 
and they were to be aſſigned by the 5 " N 0 
barons, and juſtices, as above mentioned. ” _ = 
to be lett to hundredors at a __ it 5 e 
need not be driven to extortion, in o . 
bitant ferm; but no ſheriff or bundredor „ 
office to another, in ferm - rr yet 1 5 — 
of all writs, which came to the ſhe! e, : . = 
the hundredors ſworn and known in the county, 
there was any default in the hundredors, = RY _ 
perſons meet and ſworn, in order ths] oo 6 . _ 
o whom to ſue ſuch executions. This ſtatut, — 


ing the nominati the 
Þ We have ſeen what complaint taking the n PR —.— 
there was of the extortions and abuſes ple, _ P 5 | 
committed by the elected ſheriffs ; ay Vid. 11 235 
the experience of theſe miſchiefs, . | 
probably, juſtified the meaſure of 


ta 


t was alſo enacted, that hundreds, whether they belonged. 
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Sheriffs to be 
nominated by 
the judges, 


hat nobody who was ſteward or bailiff to a great lord 
tha WII. | 
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CHAP. XII. to all the ſheriffs in England (according to the antind 


— 
EDWARD II. 


Statute of Ga- | 


velet, 


_ ticular nature), accompanied with a writ, commanding 


| ſerved in all points; beſides which precaution, it was ſealel 


| thoſe alſo of the bench, and to the treaſurer and barons of 


: grefling. In the Toth of the king there is the ſtatute of 


This was originally the general law of feuds in England'; 


the cuſtom in Kent, where lands were held in gavelkind; 


joy it k. The preſent act was to introduce the like prac- 
tice into the city of London ; for which purpoſe it ordain- 
_ ed, that where a perſon had rents iſſuing out of tenements 


HISTORY OF THE 


mode of publiſhing ſtatutes, at leaſt ſuch as were of a pat. 


them to cauſe it to be read in pleno comitatu, and to be 4 


with the great ſeal, and ſent to the treaſurer and barons gf 
the exchequer, and juſtices of both benches, that they 
might maintain it in al. points. 

THE fatutum de vicecomitibus, et aliis de viridi cera, 
14 Ed. II. contrives a ſhorter proceſs in the exchequer to 
compel ſheriffs ts make acquittances to the king's debtors; 
and gives ſome direction for ordering the twenty-four 
Jurors in attaints. This ſtatute alſo was ſent by a writ to 
the juſtices ad placita coram nobis tenenda aſſignatis, to 


the exchequer. 
To return to the order of time on which we are di. 


Gavelet, as it is called. Gavelet, or Gaveletum, is explain- 
ed to be a leaſing, or letting, to pay rent; and conſuetudo di 
Gavelet was when, upon a rent or ſervice being with-held, 
denied, or detained, a forfeiture of the tenement followed, 


but being elſewhere ſoftened into a diſtreſs, remained only 


and there, when no diſtreſs could be found on the land, the 
lord might ſeize the land itſelf in the nature of a diſtrek, 
and keep it a year and a day; within which time if the te- 
nant came and paid his rent, he was admitted to his tene- 
ment; if not, the lord might make a regular entry and en- 


in the city of London, and ſuch ew were in 0 he 


+} Vid, ant. 143. and vol. I. 128. | * Termes de la Ley. 
- might 
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ming might diſtrain ſo long as any thing was to be found in the CHAP. X1L 


par. fee 3 and if there was nothing which could be diſtrained, EDWARD UL, 
(dino then the tenant might be impleaded de gavelet by a writ de 
> 4 cnſuetudinibus ct ſervitiis. If he denied the ſervices, the 
wales BY plaintiff was immediately to name his ſecta, conſiſting only 
15 of of two witneſſes, whole names were to be enrolled ; and he 
they was to have a day to produce them at the next huſtings : 
if the witneſſes then proved, de pleno viſu et auditu, that 
cer the plaintiff had at any time received the rents demanded, 
to dhe tenant was to loſe his fee by the award of the court, 
1 and the plaintiff was to recover the tenements in demeſne. 
fl If the tenant refuſed to acknowledge the ſervices, and like- 


wiſe the arrears, the arrears were to be doubled by judg- 
ment of the court, and the tenant was to give to the ſhe- 
rf, for the wrongful with-holding, one hundred ſhillings, if 
he was worth ſo much. If the tenant did not come in upon 
due ſummons, in the huſtings, then the fee was to be de- 
lrered to the plaintiff in full huſtings, to be held for a 
year and a day; within which time if the tenant came, 


t to 


S of 


Un- 

T/ and offered to fatisfy the plaintiff to the amount of double 
ld the arrears, and the ſheriff for his amercements, as be- 
) 6 


of fore mentioned, then he was to have his tenements again; 
but after the year and day the lands were, by judgment of 
court, to remain to the lord of the fee in demeſne for ever: 


n] 

| 7 the ſame where tenants acknowledged the arrears, and 
N were not able to make ſatis faction. 

65 THe principal ſtatutes of this king which have not yet 


been mentioned, are the ſtatute of York, 12 Ed. II. ft. 1. 
the ſtatute of eſſoins, 12 Ed. II. ſt. 2. the ſtatute of 
Carliſle, 15 Ed. II. and the prærogativa regis, 17 Ed. II. 
Ir was deſigned by the ſtatute of York, 12 Ed. II. it. 1. 
to ſupply the defect of ſome former laws relating to the 
4 adminiſtration of juſtice. It was found inconvenient that 
evans in allies of novel diſſeiſin could not make attor- 


Pets with a ſaying, however, of the liberty to Sand by 
1 | | bailifts 
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CHAP. XII, bailiffs if they pleaſed, as had been the practice heretofore! 
EDWARD 1. Again, it was agreed, ſays the ſtatute, that when a charter 
quit-claim, acquittance, or other writing was denied ; in 
the king's court, wherein witneſſes were named, proceß 
ſhould be awarded to compel ſuch witneſſes to appear, x 
had before been uſed. But if none of them came at the 
great diſtreſs returned, or if it was returned that they had 
nothing, or they could not be found, yet the taking of the 
| inqueſt was not to be deferred by the abſence of ſuch wit. 
neſſes. If the witneſſes: came at the great diſtreſs, and 
the inqueſt, for ſome cauſe, remained untaken, the wit. 
neſſes that came in were to have the ſame day given then 
as was aſſigned for taking the inqueſt ; at which time if 
the witneſſes did not appear, the iſſues that were firſt re. 
turned upon them were to be forfeit. The taking of an 
inqueſt was not to be delayed on account of the abſence of 
witneſſes living within franchiſes, where the king's original 
wit did not run u. | 
AN alteration was made in the order of taking inqueſt 
by niſi prius. We have ſeen what alteration had been 
made in this eſtabliſnment by ſtat. 27 Ed. I. ft, 1. ch. 4" 
directing that inqueſts ſhould be taken before any juſticed 
the place, aſſociating with him ſome night of the county, if 
they had no need of great examination. But it was noy 
directed, that inqueſts and juries in pleas of land that re- 
quired no great examination, ſhould be taken in the 
country, before a juſtice of the court where the plea de- 
pended, affociating with him a e /ub/tantial man of the 
country, knight or other; fo that a certain day be given 
in bank, and a certain day and place in the country, in the 
preſence of the parties, if the demandant prayed it, As to 
inqueſts and We in pleas of land that required great ext- 


1 Ch. 1. . Vid. ant, 20 5. 2 ss is the expreſſion, prod” Jon 
m Ch. 2 rendered by the tranſlator of ti 


Vid. ant. 174. ; rue 


mins. 


ENGLISH LAW. 


fore!, 
arten 
ed in 
roceſs 
al a5 


cove way, before two juſtices of the bench o; and the 
jultice or juſtices were to have power to record nonſuits 
and defaults in the country, at the day and places aſſigned, 
a before mentioned. What they had done in the above 
laces, was to be reported in bank at a day certain, there 


it ; | 
. * to be enrolled, and judgment to be given, However, it 
of the as not meant that ſuch inqueſts and juries ſhould not be 


ken in bank, if the jurors came. It ſhould ſeem, the 


1 Wit. ; . 0 . . 
practice now had become for the venire facias ſometimes 


301 


mination, they were to be taken in the country, in the CHAP. XII. 


— 
EDWARD II. 


5 =; . 
4 o be made returnable in bank, preceding the going of 
tht e juſtices z and then, upon the default of the jurors in 


ank, a habeas corpora or diſtringas iſſued to cauſe them 


me if | ; 
t ro. come before the juſtices in the country. It was enacted, 
of ulis ſtatute ſhould not extend to great aſſiſes. 


FURTHER, it was enacted, that a juſtice of the one 
ench or the other, aſſociating to himſelf 1 a ſubſtantial 
un of the country, knight or other, at the requęſt of the 
laintiff, ſhould take inqueſts upon pleas moved by attach- 


ce of 


1ginal 


jueſts 
been 
1 
ice of 
ty, i 


NOW 


above mentioned, and take inqueſts upon defaults there 
made, As to aſſiſes of darrein preſentment, and inqueſts to 
e taken on writs of quare impedit, they were to be order- 
d according to the ſtatute of Weſtm. 2* : beſides which, 
he juſtices were to have power to record nonſuits and 


it re- e 5 DS 

tho faults in the country, and to give judgment thereupon, 
5 s they did in the bench, and report what they had done in 
* he bench, where it was to be enrolled. If it happened, 
at the juſtices did not come. into the country at all, or 
1/0 ot at the day aſſigned, yet the parties and the jurors were 
n tht 0 keep their day in bank *; that is, the day of return of 
\s to e venire facias, or habeas corpora, according as the in- 
en ueſt was to have been taken in the country, upon the one 
| Ir the other. 

Font, 1 | 
f thus | 
i p Ch, 3. oe Vid, ant, 173. 

i The expreſſion in the original Ch. 4. 

oy the fame as in the former chapter, . 


Co- 


ent and diſtreſs, and have power to record nonſuits, as 


—————— > Wore wig <a Ar aw 8 
— > x -— 3 - — 7 wo — r — — — £ 
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C OMPLAINT had bates md that the returns of writs 
by bailiffs of franchiſes were ſometimes changed after they 


had come into the ſheriff's hands. To prevent this, it 
was ordained *, that an indenture ſhould be made of ſuch} 
returns, in the names of the bailiff and ſheriff: if any 
ſheriff changed a return ſo delivered, and was convicted 
thereof at the ſuit of the lord of the franchiſe (ſhould he 
have ſuffered any damage or ſcandal thereby), and at the 
| ſuit of the party who had Jullained any loſs thereby, he was. 
to be puniſhed by the king, and yield double damages to 


the lord, and the party grieved. It was alſo ordained, 


that ſheriffs and other bailiffs who received the king's 


writs returnable in court, ſhould put their own names 


with the returns, that the court might know of whom they 


had ſuch returns; and if the name was left out, the perſon 
neglecting was to be grievouſly amerced. 


THe laſt chapter u of this ſtatute very wiſely directs, in 
order to prevent the abuſe of office, that no one who had 


the office of keeping the aſſiſes of wines and viduals ſhould, 


| while attendant on that office, deal in ſuch articles. This act 


is deſerving of notice, as it directs a method of proſecution 


which has ſince been adopted in many ſimilar caſes of breaches 
of a poſitive ſtatute. It directs, that if any one was convict 

thereof, the merchandiſe ſhould be forfeited to the king, 
and the third part of it given to the perſon at whoſe ſuit 


the treſpaſſor was attainted. In ſuch caſes, a perſon who 
would ſue for a thing ſo forfeited, was to be received; and 
the chancellor, treaſurer, barons of the exchequer, juſtices 


of one bench and the other, and juſtices aſſigned to take 


aſſiſes, were to receive ſuch plaints, with writ or r without, 
and decide upon them. 

TES are the regulations made by the ſtatute of York 
which, like that of Lincoln, was tranſmitted to the ſheritis 
and juſtices for their direction, and alſo to the chancellor 


of Ireland, to be enrolled in the chancery there, and to be 


© Ch. 5. | v Ch. 6. 
N | ſent 
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ent to the different courts, and the ſeveral counties, to be CHAP, XII. 


ſerved in all points, the ſame as in England x. | 

Tus ſtatute of eſſoins, 12 Ed. II. ſt. 2. declares in one 
ir two caſes where an eſſoin ſhould lie, and where not, 
and more particularly where the eſſoin de ultra mare, and 


Ph ſervitio regts, ſhould be allowed; in all which this 


7 ſeems to be moſtly a declaration of the common 


It declares, in conformity with the common law, 
4 an eſſoin lay not where the land was taken into the 
king's hands , nor where the party was diſtrained by his 
nds; nor where any judgment was given thereon, if the 
jurors came; nor where the party was ſeen in the court“. 
An eſſoin de ultra mare lay not where the party had be- 
fore been eſſoĩned de malo veniendid; nor where he had 
eſoined himſelf another day; nor where the ſheriff was 
commanded 9d faciat ipſum venire. An eſſoin de ſervitia 
7715 © would not lie where the party was a woman, un- 
es ſhe was a nurſe, a midwife, or commanded by writ ad 
dentrem inſpiciendum ; neither did it lie in a writ of dower, 
becauſe it ſeemed to be in deceit and delay of right: nor 
lid it lie for that the plaintiff had not found pledges de pro- 
uendo ; nor where the attorney was eſſoined; nor where 
the party had an attorney in the ſuit; nor where the 
eloiner confeſſed he was not in the king's fervice ; nor 
were the ſummons was not returned, nor the party at- 
tached, for that the ſheriff had returned 6 mnventus ; 
tor where the party had been another time eſſoined de 
rvitio regis, and had not put in his warrant ; nor where 
he was reſummoned in an aſſiſe of mortauncgſtor, or 


* Vid. Picker ing” S Statutes, 2 Vid. ant. vol. EL. 410. 

N. E. The original and trauſia- 2 This was otherwiſe at common 
wn of thts ſtatute differ; ſome paſ- law. Vid. ant. vol. I. 4tre, | 
lges are tranſpoſed, and ſome which d Vid. ant, vol. I. 407. 

ae in the latter, are not to be found © For the caſes where this eſſoin 
In the former : theſe differences are would lie at common law, vid. ant. 
bed in Ruft head's edition. I have vol. I. 410. 

low ed the tranſlation. | 
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Of levying fines. 


in taking fines ©. It ordains, that all parties, whether de 
mandant or phaintitf tenant or defendant, who would 
knowledge or render their rights or tenements to anothet 
in pleas of warrantia chartæ, covenant, or other, in whic 


of by them: provided, that ſhould any one, either by ap 


then two, or one of the juſtices, by aſſent of the reſidu 


the directions of ſtat, 18 Ed. I. ſt. 4. 


jt was ordained by the ſame inſtrument, that none of tit 


after the grand cape and petty cape, and after a diſtreſs þ 


with him an abbot, a prior, or a knight, a man of good fam 
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darrein preſentment, nor becauſe ſuch a one was no 
named in the writ z nor where the ſheriff was commande 
guod attachiet eum ; nor where the biſhop was commande 
to cauſe a party to appear; nor for that the term wi 


paſſed. An eſſoin de ſervitio regis was to be allows 


oni 
har 
e af 


terras et catalla, which latter is an exception from ti 
general rule that was N before id down concernin 
eſſoins 4. 

Tux ſtatute of Carliſle de finibus, Is Ed. 2. like oe 
ſlatutes of this reign, is not a legiſlative act, but a y 
directed to the juſtices of the booth; for their governme 


fines were levied, ſhould, previous to the paſſing of the fines 
appear perſonally before the juſtices, fo that their non. ag 
idiotcy, or any other defect, might be diſcerned and judge 


or impotence decrepit*, or ſome caſual debility, be fo op 
prefied and detained, as not to be able to come to court 


of the bench, ſhould go to the party ſo diſeaſed, and recein 
his acknowledgment in the plea, upon which the fine w 
to be levied. If there was only one juſtice, he was to tak 


and credit; and theſe by a record were to certify the juſtice 
of the bench of the matter. Fines ſo levied were to have tit 


ſame effect as was given to them when levied according tt 


RESPECTING the appointment of attornies in genera 


4 Vid, ant. 303: © Vid, ant. 224. 1 5 tate decrepita. 


Vo; 


| barons 
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11015 of the exchequer, or juſtices, ſhould admit any at- CHAP. XIE. 
mics, except only in pleas that paſſed before them and born qa, 
keir companions, in bank, and in places where they might 

e aimed ; the power of admitting attornies was denied 
the clerks and officers of the barons and juſtices ; and 
|:4mifions in future by ſuch perſons were declared void. 
There was a reſervation to the chancellor and the chief 
lice of their authority to admit attornies, as formerly 5, 
Tas prerogativa regis, 17 Ed. II. it. I. is a parlia- 
entary declaration of certain prerogatives which by law 
ned in the king, and which have been occaſionally 
xentioned in the former parts of this Hiſtory. To make 
e king's rights with reſpect to tenure, and ſome other 
males more generally and eaſily known, it was thought 
oper to bring them into one view in this ſtatute ; the 
ntents of which are as follow. 8 

[Tis in the firſt place declared, that the king has the 
fiody of all lands belonging to thoſe who hold of him 
capite per ſervitium militare, of which the tenants were 
led in their demeſne as of fee, the day they died (of whom- 
ver they held elſe by the like ſervice, ſo that they held of 
cient time any land of the crown), until the heir came 
lawful age; except the fees of the archbiſhop of Can- 
bury, the biſhop of Durham between Tiue and Tees, 
es of earls, and barons in the marches, where the king's 
is run not, and whereof the ſaid archbiſhop, biſhop, 
& and barons ought to have the ward, though they held 
the king in fome other place h. The king was likewiſe 
lave the marriage of an heir within age and in his ward; 
iether the land of ſuch heir had belonged to the crown 
long continuance, or came by reaſon of ſome eſcheat 
to the hands of the king, or he had the marriage by rea- 

n of the wardſhip of the lords of ſuch heirs, without any 


£ Vid. ant. 284. Mm Ch, 1. 


Vol. II. 1 - | reſpect 
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reſpect to the priority of foolfinent, although they held oi 
others i: all which ſeems to be only a ——— F 
the common law, and of Magna Charta k. ha 
Tk king was to have primer ſeiſin, after the death 0 W; 
ſuch as held « of him in capite, of all lands and tenementi be 
whereof they were ſeiſed in their demeſne as of fee, of uhu i: 
age ſoever the heirs were, receiving the iſſues of the fi cf 
lands and tenements, until the uſual inquiſition was take tha 
and till he had received homage of ſuch heir', The knie 
was to aſſign dower to widows, after the death of the if 
huſbands who held in capite, tho? the heir was of full a lic: 
if the widows pleaſed : and before aſſignment of done ne 
ſuch widows were to ſwear that they would not mm ct! 
without the king's licence, whether the heirs were of fu tie 
ge or not; and if they married without licence, then . elte 
king was to take into his hands, by way of diſtreſs, all ud 
lands and tenements which they held of him in doyer [7 
tho” neither the king nor the wife was to take the iſſues M 
the lands, but he was to wait till ſhe or her huſband fatihe there 
him by paying a fine. In the time of Henry III. this ng ater 
ſays the ſtatute, was at moſt one year's value of the doe 
Moreover, all women, of whatever age, who held of th Oft 
king in chief, were to ſwear not to marry without the king] fore 
licence; and if they did, their lands and tenements we mar 
in like manner to be taken into the king's hands till the In thi 
redeemed them by fine n. This proviſion, like the forme ly 
was only a confirmation of the law laid down in Mas e 
Charta. | 8 
Ir an inheritance held of the king 12 55 deſcencd l 55 
to ſeveral parceners, all the heirs were to do homage to ti as 
king; and it was ſo to be divided, that every parcene 4a 
theuld hold his part of the king. If a woman, dur a 
h. 2; and. ant. 64. 
Vid. att. vol. 1.285. 238. 5 n. A. Ch 
and ant. 2088. Vid. ant. vol. I. 246. 0. 


n, z. Vid, ſt. Marl. c. 16. * Ch. 5. Vid. ant. vol. I. 359. 
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de lle of her anceſtor who held in capite of the king, was CHAP. XII. 
4 4 N h . F . | CE 
married before ſhe was marriageable, then the king was to NN 


bare the ward of the body of the ſame woman until 

ws of age to conſent; at which time {he might have 
ber Jection whether ſhe would continue with him to whom 
ſhe was married, or accept a huſband that the king would 
oer. It was declared, in confirmation of Magna Charta, 
tit none who held of the king in capite by knight's ſervice 
might alien more af his land than that the reſidue ſhould be 
ficient to anſwer his ſervice, unleſs he had the king's 
licence for ſo doing ; but this was not underſtood of the 


nembers and parcels of ſuch land 7. As to the alienation 


af ſerjeanties without the king's licence, it appears, that 
the king had uſed to rate ſuch ſerjeanties at a reaſonable 
extent to be made of — and on that foot it is left by 
this ſtatute 4. | 

Ir was declared, that where another preſented to a 
church that was of the king's adyvowſon, and a ſuit aroſe 
thereon ; 1f the king recovered by award of the court, tho? 

cer ſix months from the time of the avoidance, that ſhould 
rot prejudice him, if he had preſented within fix months *. 
Of this prerogative there is no mention in any writer be- 
fre this ſtatute, tho” it might be underſtood under the 
maxim of nullum tempus occurrit regi, which had prevailed 
in the reign of Henry III *. 

Is the two following chapters the king's right to the 
witody of idiots and lunatics is declared. Theſe prero- 
atives are not mentioned by Bracton; but we are inform- 
ed by Fleta, that certain perſons, called Tutores, uſed to 
have the cuſtody of the lands idiotarum et ſtultorum. It is 
tought that theſe T'utors, as was natural, were the lords 


0 whom the lands were holden ; ſuch unhappy perſons 


N in 2 fort of perpetual infancy. But this ſort of truſt, 


ch. 6. Vid. ant. vol. I. 229. 1 Ch. 8. 
8.7 | | * Vid. ant. vol. I. 305. 
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CHAP. XII. woteding to F leta, had been much abuſed ; on which TO 
count an 2a had been made in the laft reign, which is ngy 


1 
EDWARD II. 
loſt, giving to the king the cuſtody of the perſons and in- 


heritances idiotarum et ſtultorum, being ſuch a nativitate; | 

with a reſervation to the lord of all his lawful claims for A 

wards, relief, and the like. In confirmation of this tad 3 j 

tute it was now declared, that. the king ſhould have the ins 

| cuſtody fatuorum naturalium, of natural fools, taking the chap 
| 1s profits of their lands without waſte or deſtruction, and hold: 
| finding them neceſlaries. This comprehended all perſon 3 
| of whomſoever they might hold their fees. After the deat ad as 
of ſuch natural fools, he was to reſtore the land to the right dere 
: "Heirs, ſo that ſuch perſons might not alien, nor their * a 
be diſinheritedu. Thus far of natural fools, or idiotæ i A 

ftulti, mentioned by Fleta. From the manner in whic * 

that author expreſſes himſelf, it ſhould ſeem, that in hi nd 

time there was no proviſion of a ſimilar kind for the pro * 

\ tection of the perſons and eſtates of lunatics. But nuf 

we find it enacted, that when any one, who once had ki IT 

memory and intellects, ſhould become nn compos ment! Ing 

as thoſe who have lucid intervals; in ſuch caſe the kin pre | 

was to provide, that their lands and tenements ſhould b fin: 

kept without waſte and deſtruction; that the perſon an led 

his family ſhould live and be maintained in a compete wy 

manner out of the iſſues thereof, and the reſidue be ke lat 

for his uſe, to be delivered to him when he recovered hi kaun 

memory. In the mean time, ſuch lands and tenement al m 

were not to be aliened, and the king was to take nothing ir of 

to his own uſe, If the party died in ſuch ſtate, the reſidu 8 

was to be diſtributed Pro animd * the advice of the orii Was 

nary *. | | ecaul 

THE King's ancient prerogative to have the wreck ie 17 

the ſea was declared, as allo to have whales and great fu Se, 

t Fleta, pa, 5. | * Ch, __ ? Bra 

Ch. 9. TI Vid. ant. 108. up 
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neon taken in the ſea, or elſewhere within the realm, ex- CHAP. XII. 
cept in certain places privileged by the king =. 

[x the twelfth chapter there was a proviſion concerning 
the cſcheats of Normans, King John was the laſt duke of 
Normandy 3 for, during his reign, that province was loſt, 
King Henry III. as appears by the latter clauſe of this 
chapter, recovered ſeveral eſcheats of land within this realm 
boden by Normans ; who, after they began to adhere to 
e French king, the king's enemy, and ſo were conſider- 
d as traitors, forfeited all their lands to the king, of whom- 
ever they were held. If the king had given thoſe lands 
any other, he could not, according to the ſyſtem of te- 
ures now prevailing, grant * them to hold of himſelf, but 
if thoſe of whom they were before holden ; and ſo king 
enry III. had made all his grants. It was now declared, 
at under ſuch terms the eſcheats of Normans ſhould con- 
inue to belong to the king ©. 

Ir was declared, that where any one belding of the 
ing in capite died, and his heir entered into the land, be- 
ore he had done homage and received ſeiſin, he ſhould 
ain no freehold by ſuch entry; and therefore, if he died 
led during that time, his wife ſhould not be endowed of 
uch Jand, as had lately been determined in the caſe of 
letilda daughter to the earl of Hereford, and married to 
launſel the earl marſhal. He, after the death of William 
al marſhal of England, took ſeiſin of the caſtle and ma- 
or of Scrogril, and died in the ſame caſtle before he had 
ntered by the king, and done homage to him; upon which 
vas adjudged, that the widow ſhould not be endowed, 

ecauſe the huſband had not entered by the king, but 5 

rior, But this ſame doctrine was not applies 1 in foe 

ge, and other ſmall tenures 4. | 
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revert to the next heir, to whom they ought to deſcend, 


the accuſtomed ſervices :. Reſpecting the king's grants 
it was ordained, that when he granted lands, or a manor ci 


it ſhould be conſidered that the king reſerved thoſe thing 


berty to waſte and deſtroy its houſes, woods, and gardens 
and all manner of things belonging to the ſame land, ex 


county of Glouceſter there was a cuſtom for the lan 


alſo recogniſed as to the deſcent of lands, namely, that heil 
male ſhould divide the inheritance, the ſame as women 


HISTORY OF THE 


Ir was declared, that the king ſhould have eſcheats gf 
lands belonging to freeholders of archbiſhops and biſhops, 
if attainted of felony during the vacancy of the fee, white 
the temporalties were In the king's hands; and that the 
king might make gifts of ſuch lands, ſaving to the relates 


pertinentits, without expreſs mention, in the charter or 
writing, of knights fees, advowſons of churches, 2nd 
dowers when they fell, belonging to ſuch manor or land 


to himſelf; tho' it was held otherwiſe i in the caſe of com 
mon perſons f, _ 


LasTLY, it was, conſiſtently with the common law 
declared, that the king ſhould have the goods of all con 
demned felons and fugitives, whereſoever they were found 
Their freehold was to be taken into the king's hands, wh 
was to have the profits for a year and a day, with the li 


cepting in caſe of perſons in certain places privileged by th 
king. After the king had had his year, day, and walt 
the land was to be reſtored to the lord of the fee, wb 
might have had it before, if he had fined to the king it 
the year, day, and waſte. The ſtatute ſays, that in 


and tenements of felons, after the year, day, and waſte, t 
the felony had not been committed: the ſame in Ken 


where, ſays the ſtatute, the maxim was, the father t1! 
Zrugh, the ſon to the plough. The cuſtom of Kent w 


Ch. 14, #* Vid. ant. 2t Ch. 13. 
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wut that women ſhould not divide & with men. Another 


ſhe committed fornication in her widowhood, or took an- 
other huſband, ſhe ſhould loſe her dower h, 

SUCH are the prerogatives of the crown, which it was 
tought convenient at that time to aſcertain and ſettle by 


were many other claims, which were either not generally 
admitted, or too well known to need any declaration of 
them at preſent, 

THERE are two other ſtatutes of the ſame parliament : 
one intitled, Moduls faciendi homagium et fidelitatem; the 
cher, De terris Templariorum, by which the lands and 
roſſeffions of the knights Templars, whoſe order was then 
diſſolved, were W to the knights of St. John of 
ſerufalem. 

Taz Modus faciendi homagium et Ke 17 Ed. II. 
ft. 2. preſcribes the method of doing homage and fealty, 
much in the way that has been before ſtated out of Brac- 
toni. It directs, that when a freeman did homage to the 
brd of whom he held his chief meſſuage, he ſhould hold 
his hands together between the hands of his lord, and ſay 
1 ee your man from this day forth for life, 
for member, and for worldly honour, and will owe you 
© faith for the lands that I hold of Jo ſaving the faith that 
* | owe unto our lord the king.” If he did homage to 
any other than his chief lord, he was to add, “ and to mine 
* other lords, When he did fealty, he was to hold his 
night hand upon a book, and ſay, « Hear you, my lord R. 
« that I P. ſhall be to you both faithful and true, and will 
© owe my fidelity unto you for the land that I hold of you, 


* This agrees with the common in hereditate. Vid. ant. vol. I. 110g 
-maxim delivered by Glanville ; n Ch. 16. 
Milie- aua fuam cum ye lere i Vid, ant. vol. I. 277. 


X 4 * and 


rt of their cuſtom was, that a woman after the death of 
her huſband: ſhould be endowed of a moiety; and that if 


; ſolemn declaration in parliament. It is probable, there 
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S“atuta incerti 
tem pcvis. 


“ you ſhall be true and faithful, and ſhall owe you fealty 
“ for the land that I hold of you in villenage, and ſhall be 


c and his holy ſaints ! 
lation was not a parliamentary act, any more than that in 


ordering of thoſe matters in the exchequer. * 5 


HISTORY OF THE 


« and lawfully ſhall do ſuch cuſtoms and "ETOP a5 my 

© duty is to you, at the terms aſſigned. So help me God 
a and all his ſaints!” When a villein did fealty to hi 
lord, he was to hold his right hand over the book, and fy, 
« Hear you, my lord A. that IB. from this day forth unto 


n7s 
tute U 
intitle 
from 

very 
| [ 0 11 
10 7 
bench 
nto t 
heret 


« juſtified by you in body and goods. So help me God 


| 2» 


It is probable, the above regu- 


the 18th year of the king, called the ſtatute for view HH 
frankpledge, which contains thoſe articles of enquiry that es 
were within the cognizance of that juriſdiction, as the . 


pitula itineris did thoſe within the cognizance of the eyre, hel 


The other ſtatutes of this king relate to the Deſpencers aui 
Gaveſton. One is for revoking an eſtabliſhment of the pro 
houſhold that had been made in the Tith year of this king; Var: 
another is the ſtatute of eftreats, 16 Ed. II. relating to te 


Tuvs have we gone thro' the ſtatutes that are by my oY 
verſal conſent aſcribed to the reign of Edward II. At the WA. - - 
end of theſe are thrown together in the ſtatute-book 
ſome acts, the dates of which are not exactly agreed upon 
by lawyers, except that they were made either in the reign Wl. 
of Henry III. Edward I. or Edward II. for which reaſon - 
they are claſſed under the denomination of Statuta incerti 


10 i 
temporis. As fome of theſe muſt have had a very impor- Wi 
tant effect at the time they were made, it will be pro- 115 

R | Wall! 

per to notice them, that ſuch conſequences as after fol- 
ny 
lowed from them may be aſcribed to their true cauſes, . 
Ao theſe ſtatutes is the ſtatute of Ragman de juſſit. * 


ariis afſignatts, by which particular juſtices were afligned 
to hear and determine in caſes of outrage, treſpaſs, barratry, Wl ' 
and the like. This commiſſion was probably the ſame #5 
was called as ar andi if 1o, this ſtatute properly be- 


longs 


ENGLISHE Law 


bite upon the ſubject of adminiſtering juſtice in the country, 
mited, Statutum de juftitiarns affignatis ; which ſeems, 
fom the recital at the opening of it, to have been paſted 
very ſoon after the 1 3Ed. I. as it was made in aid of the 
rcoriion for taking inqueſts in the country by juſtices of 
jt iu. This act ſtates, that the juſtices of both 
benches, and the juſtices itincrant, had not time to come 
to the country at the ſcaſons appointed by that act; and 
kerefore the King, willing that juſtice ſhould be adminiſter- 
{with all diſpatch, ordained eight juſtices to take afliſcs, 
Eurics, and certificates, throug oh the whole kingdom ; for 
kich purpoſe it was divided into four circuits. Two of 
eſe juſtices were to go into Yorkſhire, Northumberland, 
[mrland, Cumberland, Lancaſhire, Nettinghamſhire, 
nd Derdyſbire; two into the counties of Lincoln, Leiceſter, 
Warwick, Stafford, Salop, Nottingham, Rutland, Gl;u- 
er, Hereford, and Morceſter; two into Cornwall, Devon, 
merſet, Dorſet, Milt, Southampton, Oxford, Berks, 
ſez, and Surrey; two. into Kent, E/fjex, Hertford, Mor- 
al 525 ih, Cambridge, Huntingdon, Bedford, and Bucks n 
files, juries, - and recognitions of the county of Middleſeæ 
rere to be taken before the juſtices of the court where 
be ifue depended. Theſe eight juſtices were ſpecially to 
tend to taking aſſiſes and certificates afſidue per totum an- 
um, without any regard to the times preſcribed in the 
cfore- mentioned ſtatute, in any part of the county that 


emed to them moſt convenient and proper; and no writs | 


Faſliſe, juries, or recognitions, were to be granted before 
uu other juſtices, niſi de ſpeciali gratid regis n. It does 
appear how long this eftabliſhunent of juſtices con- 


mued 4% 


' Vid, ant. 277. | firſt mw intmem _—_ circuits. 
io ntion of the cation at the 286. 
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"77s to the time of Edward I'. There is another ſta- CHAP. XII. 
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_ wviſu terre, et efſonio de ſervitio domini regis. This de 


HISTORY OF THE 


 AxoTHEx ſtatute contains the oaths to be taken in th 


þ a 
eyre by the ſheriff, his bailiffs, the four hundredors, »_|f... 
the twelve jurors, much in the way in which they had beet 3 
ſtated by Bracton o. One of theſe ſtatutes is intitle 1 

De magnis aſſiſis et duellis, though it has rather the 1 ..- 
pearance of a note penned by ſome lawyer, than a leęiſa . 
tive act. It ſays, that battail, or the great aſſiſe, ho 
not lie between relations till they had paſſed the third H 
gree, whenever they claimed by the ſame deſcent ; but bh... 
tail might be joi ned between brothers when one was infeoffec m0 

and the other claimed by deſcentꝰ. Battail might be jo. 
ed, but there could be no great ailiſe, where a man wal, i 
inſeoffed, and he vouched to warranty a charter which . 
had of his feoffor ; for the vouchee might deny the chart 
per corpus of his free man; and in ſuch caſe no great aii ber 
would lie. On the other hand, a great aſſiſe would |... 

but not battail, where a man fold land to another, ani, i... 
that other fold it to another, and with it gave the chart ne. 
by which he was infeoffed. After this the heir of the f BM 

feoffor came and impleaded him by writ of right: here 11 
could not defend his ſeiſin per corpus of his free man... 


but muſt put himſelf, ſays the ſtatute, upon God and th 
great aſſic. However, neither the battail nor great aſi 
would lie, where the demandant claimed to hold in frank 
marriage, free burgage, or in gavelkind; nor would the 
lie where he demanded only a ſmall thing, as an actd 
or toit; but in ſuch caſes they might, by award of ti 
juſtices, put themſelves by conſent on a a jury ot | twelve fit 
men, in lieu of the great aſſiſe. . 


A sIMILAR fragment of old law is intitled, Statutun d 


clares, that a view ſhould not be granted in a writ d 
ct adi, in a writ de ee et Ae or in on 


Vid. ant, 35 7 6vidl. ant. vol. I. 125. 17 ent 


ENGETIS HL AW, 


ures in one vill of the ſame ſaint; nor in a writ de 
BM aj :rnanda, Or nuper obiit d. Again, the ciloin de 
iii regis Was not to lie in a writ of novel diſleiſin, in 
writ of dower unde nihil, ultime prafe ntationts, nor ap- 
cal de monte Honinis r. 


wident marks of an earlier period than this reign. In 
ating the law of tenant by the courteſy, it ſays, that the ſe- 
ond huſband ſhould inherit, contrary to the expreſs decla- 
tion of the ſtatute de dons, which altered the common 
ay in this particular; it was therefore written before that 
xt. Again, as it confines the courteſy to eſtates given in 


ahcritances, as Bracton does, it muſt have been written 
deore the latter author penned his book. But if this was 
| {tztute before Bracton's time, that author, where he exa- 


ourteſy, and mentions Segrave's opinion againſt it, could 
ot be ſuppoſed to omit noticing any ſtatute that had been 
made fo deciſive as this is *. 

Tie fatutum de catallis ſelonum ſtates the law reſpecting 
he lands and chattels of felons before conviction, in the ſame 
manner as Bracton. Among the ſtatutes zncert: temporis 
Is one, intitled in Engliſh, Articles againſt the __ O 

ronbition 3 being, in fact, a tranflation of the latter par 
of the ſtatute of Circunſpectè agatis, the ſubſtance of hich, 
however, is in the former part of that ſame ſtatute. An- 
other is intitled, Prohibitio formata de ſtatuto articulorum 3 
being a writ of prohibition directed to the biſhop of Nor- 


View was not allowed in nuper of the common law. Vid. ant. vol. I. 
cout at common law. 2 ant. vol. I. 408. As to the other points, vid. ant. 
„ vol. I. 409. 196. 

As to dower cd aſſiſa ultimæ * Vid, ant, vol. I. 298. 122. and 
2 entatianii, this was a declaration ant. 165. 


wich, 


Lr Hie ee tenentidut per legem Angliæ bears 


mritagium, according to Glanville, without including all 


ines the queſtions of the ſecond huſband claiming by the 
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CHAP. XII. wich, or wa official, with a view probably of eniorcing th 
n regulations made by the ſtatute of Ci, "cumſpet?? aratii 


law. They were either collections, and a ſort of fume, 


iN 
(oud 


which was made on the occaſion of ſome proceedings i 1 
that biſhop's court. a 
Tar remainder of theſe ſtatutes are, an i ordinance i I 
bakers; conſuetudines et af ia de forefta, frve articuli de at Y 
tachiamentis foręſtæ; flatutum armorum ad torniament A 
compoſi 7110 ulnarum et perticarum z : ftatutum ae Fudai 2 K 
de diviſione denariorum; an ordinance for meaſures ; non 155 
of which are of any great moment. Statutum de bra 12 
die inquiſitionibus concedenao de terris ad manum martua w 
ponendis, has been ſuppoſed to belong to the 20 Ed.! 9 X 
This act directs, that the writ of inquifition (by which * 
was meant the writ of ad quod damnum ) ſhould not by * 
granted for amortiſing lands, but that ſuch alienationg un 
ſhould be done only by petition in full parliament. We of 
have ſeen that this writ was afterwards authoriſed by par UM 
liament for this very purpoſe of aliening in mortmain. . 
IT Ros far of the ſtatutes of this king, and of thoſe incerti "= 
temporis*; none of which, except that for the appoint- Ehe 
ment of ſherifts, and that de frangentibus priſonam, ſem i 
to have made any very material alteration in the common 0 


compriſing in one view a number of particulars relating 
to one object, and neceſſary to be plainly underſtood, 28 
the Praæregativa Regis; or declarations of the law in cer- 


Vid. ant. 230. 
© Befices tt. e tiatutes already men- 
tioned, which are to be found in all 


the common editions of the ſtatutes, 


there are about ten more, which 
have been omitted by later compilers, 


 #nd are only to be ſeen in the edition 


printed by Tete, which is the book 
uſually quotzd by lord Coke under 
the title of Vetas Magra Cbarta. 
Theſe, like many of thoſe we have 
juſt been mentioning, contain decla- 
rations of the common law, and 
Dave the appearanc ef being the 


Ne of law vers. | „ ex- 


tance, as may be judged fron: *! 


are as follow: Conſactudines Can. Ls * 


V ic ecomitam Tar Aameniorum Mz; 874% 


cept one or two, of little in ors 


p 


titles of mott of them. The tt: 


Capitula Itineri . Homag oY 
do - Contra Viceromites et Erie 7 
Cap: itula Fcbætiiæ JFuramentun 5 * AG 
$i Y Turamentum Epiſcops: um 
ramentum Conciliariorun. Regi. * 
ramentum Eſchætorum— Jurameis 


et FBallivorum De Diviſion: Das, * 
orun. De Vendition- Farina; 40 
ratio et J. ramentam Latrenum. 


37 | ta. 


ENGLISH LAW. 


un points that were entertained with ſome heſitation and 
coudt. | 
Harne noticed the few regulations made by ſtatute 
ing chis reign, we ſhall now ſee what was done by 
ir courts. In this branch of our ſubject we ſhall circum- 
ride our inquiries, as we did in the preceding reign, con- 
ninz our obſervations principally to ſuch parts of the law 
have not been hitherto ſufficiently elucidated ; and to ſuch 
ocifcations of the old law, as had ariſen from the operation 
the numerous ſtatutes made in the laſt xeign ; theſe, from 
der novelty, being intitled to a more particular attention. 
VT EVER might have been the doubt, in the time of 
hracton , about the ſucceſſion of the half blood, we find 
1this reign the rule of deſcent was eſtabliſhed, confor- 
ibly with what was laid down by Britton in the laſt 
een *, that the half blood ſhould be entirely excluded in 
e ſucceſſion to land. In the fifth year- Ye this king, the 
dlowing queſtion was pt to the h by one of the 
onſel: What do you fay to the imperial law 2, upon 
mich the law of the land is founded, which ordains, that 
ie heritage ſhall go to the moit worthy ; guod poſſeſſio fra- 
ri facit ſarorem heredem © to which the court aſſented - 
nd in the {ame place it is ſtated, in the very terms of the 
was held at this day, that if the brother dies, and the 
ite: enters, the land ſhall rather eſcheat to the lord, than 
clccnd to another ſiſter of the half blood þ © and this 
ders the book) is the common law, which ought not to 
de changed, 25 Accordingly, in the caſe then before the 
burt, they determined that the land in queſtion ſhould go 
o me uncle, and not to the ſiſter of the half blood. This 
became the law, as well in lands deſcended as thoſe 
cen by purchaſe, reſpecting which we have ſeen there 
@ 4 difference in the time of Bradton “. After this, 
de courie of deſcent referred a claimant no further than to 


Vid. ant. vol. I. 310. 8. P. ibid. 628. 
Ae ant. 246. 15 # La ley impiel. 
E Mayn. 148. 2 Vid. aut, vol. I. 311. 


the 
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| poſed of getting looſe from the tie of an entail. But, not 


Gifts in tail. 


| tute by miſtake of the cler. If the heirs of the done 
were conſtrued to be bound by the ſtatute, there ſeems 


gating a deſcent, which, in many caſes, had become to 


Warranty with aſſets would bar the iſſue in tail *, but ng 


_ prevailing inclination to extend the ſtatute de d nis to 


tioned as ſtrong inſtances : It was determined, that th 
| heirs, as well as the firſt donee, were reſtrained frog 


to continue in the families to which it might happen to 


notwithſtanding any future poſſeſſor might be ever ſo in 
clined to part from it. 


this famous ſtatute, it was found neceflary to abrogate an 
diſpenſe with many of the claims to which a perſon pa 
ſeſled of ſuch an eſtate was liable at common law. Sud 


HIST 0 N Y OF THE 


the 3 laſt ſeiſed; and it became the rule, without an 
exception, that ſe fi na facit ſtipitem ; that is, that the ſei 
of the laſt poſſeſſor was to be taken for thc of hj 
being of the blood of the firſt purchaſer, without inveſt; 


| pecia 
In ft 
Itatul! 


ould 


tally obſcured by length of time. tim, 
Ir ſeems to have been very early taken for law, ta aut 
ir 


warranty without aſſets : thus was a method choad po r 
xliena 
52s 
7 the 
e pre 
ants 
han 
nat, 

t leer 
'oulc 
tate 
malo; 


\ 


withſtanding this, there appear conſtructions upon th 
words and peculiar limitations of entails, which ſhew 


utmoſt. Among others, the two following may be men 
alienation ; and that the word hers was left out of the {a 


reaſon to prevent this conſtruction being carried ſtill fur 
ther, to the heirs. of thoſe heirs, and ſo on, in inffniti 
Thus did the judges CO carry into execution 
plan for rendering landed property, for ever after, ſubjes 


dract, 
nis, 
ge ten 
uit 
o rell. 
P Ri 
n y 
ond! 
inctie 
erlon 
ever 
erm 
{ th 


diſpoſed by perſons living in the 13th year of Edward! 


In order to carry into complete effec the principle 0 


ſeems to have been the determination in 5 Ed. II 
where the ſecond wife claimed dower out of an eſtate if 


> 4 Ed. II. Pg 167. 5 Ed, II. Bro. Tail, 71. 4 Mayn. 13 


ſpec 


ENGLISH LAW. 


pecial ail: to her huſband and his heirs by a former wiſe. 
u ſupport of this claim it was contended, that the 
brute only reſtrained the tenant from alienation, but 
auld not prevent the attachment of a lawful right. To 


tim, nor was any more than a joint feoffee ; beſides, the 
[atute, which requires that the land ſhould deſcend to the 
ir ſpecified by the deed of gift, or revert to the donor, 
irtually took away this claim of dower, as a ſort of 
Nenation that would ſo far prejudice the iſſue. Such 
ras the manner in which the claim was combated 
7 thoſe who belt knew the law of thoſe times. It may 
+ preſumption, upon the foundation of ſuch ſcanty rem- 
nts of old law as we poſſeſs, to hazard any other reaſon 
han ſuch as is here given; but we cannot help obſerving, 
Nat, as the law of dower ſtood in the times of Bracton, 
t ſeems very doubtful whether the ſecond wife, in this caſe, 
ould be intitled to dower. And when we conſider the 
late of a tenant by the courteſy (a claim that ſeems very 
nalozous to that of dower), the doubts entertained in 
ratton's time, and the removal of them by the ſtat. de 
nis, which declared that the ſecond huſband ſhould not 
e tenant by the courteſy, there ſeems to ariſe a certain 
quitable conſtruction, in this caſe, in favour of the heir, 
dretieyve him from the ſecond dower ©, 

ProBABLY, ſoon after Fleta wrote, the writ of forme- 
len in remainder was invented; for we find one in the ſe- 


erlon but the donor, between a remainder and a 
bein; and a remainder was conſidered as a technical 
em of limitation, altogether requiſite in the wording 
tte donation, Thus in the eighth year of this 


e Vid. ant. 165. : Miyn, 40, 


king 


this it was anſwered, that the tenant never had a fee in 


ond year of Edward II. f fo that there was now the diſ- 
nction, wherever an eſtate was to be limited over to any 
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_ furniſhed by the reports of this reign, conſiſts in the pro 
greſs made towards bringing into form the remedies latch 


: with writs of formedon. 


out ſome word importing @ remainder ; and it was held ſuf] 
cient on y by a ſtrained conſtruction, namely, that the or 
mer gift in remainder to 7. S. was to be extended to both whe 


HISTORY OF T H E 


king 3 a iid aroſe upon a gift of land in remainget 
to 7. S. in tail, and for default of 1ſJue to W. N. haben 


dum in tail: it was doubted whether this was good with Thi 


Taz moſt intereſting part of that knowledge which i 


invented for redreſſing i injuries to land or perſonal property. 
Of theſe we ſhall now give a ſhort account, beginning 


Wexirs of formedon became i in this reign very com nor 


mon, being ſpeciſic remedies to carry into effect the pro de! 


viſions of the ſtatute de danis. Theſe were of three kinds od i 


. indeed under that name, but by the deſcription of a writ 


did it exiſt, in Bracton's time. The form of a formedon 
in reverter diftered from that 27 deſcendre only as the tw 
_ caſes differed. It was, Præcipe, &c. quod juſte, &c. marc 


one was a formedon 14 deſcendre ; ; another, a formedon i 


reverter; another, in remainder, The formedon in deen bak 


dre was ordained, and the form thereof given by the ſt hat 
tute, which alſo ſpeaks of the formedon in reverter (no oo f 


whereby the donor was to recover after failure of heirs) a8 


common enough in the chancery ; though, as we obſerre i 
before, there is no mention of ſuch a writ, nor probab 


nerium de Bloxham cum pertinentiis, quod Nobertus d 


Erelley dedit Petro de Grelley ad totam vitam ſuam, et quid 
Thomas filius, et heres prædicti B. frater ejuſdem Johan 
næ, cujus heres ipſe eft, conceſſit Iſolde de Grelley, Halen 


dum, poſt mortem prædicti Petri, eidem Jſolde et Hredilu i 
de corpore ſus exeuntibus, et quod, poſt mortem prædictaru 


Petri de Lelle, N Johanne REVERTI debet, Ji! 


Bro. don. & rem. 38. 


| forma 


ENGLISH LAW. 


The formedon in remainder was a writ that had originated 


mentioned, that had lately been made between a reverſion, 
when to a donor and when to a third perſon; which in 
the latter caſe was now called a remainder *, The writ, 
herefore, in conſequence of this diſtinCtion, uſed in ſuch 
ſes to alledge que REMANERE, inſtead of gu REVERTI 
let. So early as the ſecond year of this king, we find 
tis writ to be a ſettled form of demanding land l. 
Taz formedon in deſcendre, as it came in the place of a 
mortaunceſtor (the only remedy which, before the ſtatute, 
the heir per formam don had) was in ſome points conſider- 
«din the light of that writ. It was looked upon as a writ 
ef poſſeſion ; and, as ſuch, it was held, the demandant muſt 
make himſelf heir to the perſon laſt ſeiſed n. It was argued, 
that as it would be a good plea for a tenant in mortaunceſtor 
tb ſay, that the perſon laſt ſeiſed died ſeiſed of nothing but 
a fee tail; ſo, in this writ, it would be good to ſay he 
led ſeiſed of a fee ſimple n. This writ was held to lie for 
an infant as well as for a perſon of full age, not only be- 
auſe it was a writ of poſſeſſion, of which any one might 
wail himſelf, but alſo, becauſe it was expreſsly ordained by 
; ſtatute, which makes no exception of perſons within 
ge. The general plea in this and the other formedons 
as, ne dong pas. It was once pleaded in a formedon 
in deſcendre, that the donor was not fo ſeiſed as to be 
le to make a gift. To this it was objected, that 
ere was no need of enquiring, in this action, about the 
elm or title of the donor; and the tenant had no- 
ing elſe to ſay but ne dona pas the tenant accordingly 


| Mayn, 473. | m Mayn. 390. 
* Ibid, 311. | | n Ibid. 431. 
' Ibid, 40. | © Ibid. 16. 150, 


Vol. II. = 5 amend- 


ſnce the ſtatute, and Was founded upon the diſtinction juſt 5 
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CHAP. XII. amended his plea, and id, he could not mak a gif 
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fans ceo, that he was ſeiſed fo as to confer a ſeiſin; b 
it being {till inſiſted, that the donor's title was not to h. 
enquired into, one of the juſtices directed ne dona Fer to be 


entered on the roll p. 


A FORMEDON 27 rever ter was alſo n as a Writ 
poſſeſſion; and therefore where it counted of a ſeifin ſo f 


back as the time of king Richard, as in a writ of right, j 
was held ill ; and it was ſaid, that it ſhould be limited t 
the time of a writ of aiel or mortaunceſtor a. Howeye 
tho! a writ of poſſeſſion, it was held that an infant coul 
not bring it, becauſe it lay at common law, and was nc 
ordained by ſtatute, as the formedon in deſcendre was, 


| formedon in remainder was conſidered in the ſame licht: 


the former. An objection was made to a writ of forme 
don in remainder, and the clerks of the chancery were ſe 
to, who ſaid, it was the uſual form of the chancery t 
make the demandant in ſuch writ heir to the perſon la 


ſeiſed, and to no other ; but _ could give no reaſo 
for it | | 


IT was not unuſual, in a - Gian, 5 the tenant t 


= plead, that an anceſtor of the demandant aliened with war 


ranty to ſuch a perſon from whom the land deſcended to thi 
tenant; and to argue upon this, that it would be abſur 
for the demandant to claim under the entail as againſt th 


tenant, when he was bound by the warranty of his anceſi 
to defend the tenant in poſſeſſion of that very land again 


all the world. To this plea it was common for the ce 
mandant to admit the deed of his anceſtor, but to ſay, ti 
aſſets did not come to him by deſcent from his anceſtor 


therefore that he ought not to be bound by it; and if, up 


trial of this itiue whether he had any value by deſcent fron 


4 Mayn. 506. r Mayn. 339. Vid. ant. 166. 
? Ibid. 37, 33. Via, ant, 124, [did. 625. 


5 
— 


tatut 
f th 


ants 


ENGLISH LAW, 


eld a bar to the action, and otherwiſe not*. That a war- 


cſtor's deed, is perfectly conformable with the old law; 
ad as the ſtatute de donis had only declared that a fine 
hould not bar, but ſeems to have left an eſtate tail open to 
tie effects of a warranty, it was nothing more than a na- 
ral concluſion of law, that an eſtate tail, even after the 
ſatute, might be barred by a warranty; but the ſingularity 
; that this warranty was reſtricted ſo as to loſe its effect, 
not accompanied with aſſets by deſcent. 

We have before ſeen, that the heir of the warrantor at. 
ommon law, was not bound ad excambium, but only in 
roportion to the lands deſcended to him from the war- 
tor; he was, nevertheleſs, bound to warrant, and, of 
dure, was barred from claiming the eſtate, although he 
ad no lands or aſſets, as they were now called, by deſcent a. 
o ſtatute, that has come down to us, was made expreſsly 
change the law in this point. There ſeems no other 
of accounting for this novelty, but by ſuppoſing that 
he judges thought themſelves juſtified by the ſpirit of the 
latte de donrs, to adopt the principle and regulation 
f the ſtatute of Glouceſter concerning alienations of te- 
ants by the courteſy. This ſtatute, proceeding as we 
ae before ſurmiſed upon the common-law notion juſt 
entioned *, had declared that a warranty of the father 
ould not bas the heir without an n Inheritance deſcending 
parte patris. 


ale from the following caſe: A tenant per la ley had 
licned with warranty, and his heir brought a formedon, 


' Mayn, 45. we 641. * Vid. ant. 146. 


* Vid. ant. vol. I. 447. 


Y 2 N was 


ranty ſhould bar the heir from claiming againſt his an- 


THAT they had an eye to ihe ſtatute of Glouceſter in 
tir reaſoning reſpecting entails and warranty, ſcems pro- 


0 this Fl N was pleaded. In reply, the ſtatute 
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there ſeemed to be an affinity ee between the 
two parliamentary proviſions. | 


from being incumbered with the courteſy of a ſecond 


only mentions tenants in dower ; fo on this chapter mi 


| alienation of the anceſtor, in caſe of a gift in maritagi 
and of a tenant by the courteſy ; that gifts in maritagi 
are one of the eſtates mentioned in the ſtatute de gin 


HISTORY-OF THE. 


was ſet forth; ; and it was alledged there was nothing 
deſcent, therefore the warranty was of no force. 


this it was objected, that he could not avail himſelf of H Perce 
ſtatute, becauſe it was confined to the *writs mention 
therein; namely, to writs of mortaunceſtor, ael, coſinag{iſ""* 
and beſack. But it was anſwered, that in like manner 
another chapter of that ſtatute, which gives the writ 


entry in caſu proviſo, was conſtrued to extend to alie 
tions by tenant for life and per legem, though the ſtati and t 


any writ be maintained that was grounded on the alie 


tion of the huſband : and it was accordingly adjudee from 
that the writs named in the ſtatute were only for exampl ond 


and that a writ of formedon, or right, would be equal" 
good. Thus, if a formedon in deſcendre, which 
ſpecially affigned by ſtatute for the iſſue in tail, was alloy 
ed as a remedy in a caſe within the ftatute of Glouceſt 


INDEED, when it is conſidered, chit the Aatut 
Glouceſter was made in protection of the heir againſt t 


which ſtatute was made expreſsly in favour of heirs; : 
that there is a ſpecial proviſion therein to protect the hf 


band; theſe two acts muſt be conſidered in the light 
ſtatutes in pari materie; and to be accordingly intitled 
ſuch reciprocal aſſiſtance as can be mutually communica 
from one to the other, by conſtruction. Whatever mig 
be the ground upon which the courts proceeded, we 
it decided ſo early as the ſecond year of this king, 
warranty with aſſets would bar the heir in tail, but "ill : 


* Mayn. 324) 325+ 
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yuranty with aflets ; and it is very explicitly declared CHAP. XII. 
n the next reign, as will be ſhewn hereafter, that this S 
niece of law was by equity of the ſtatute of Glouceſter. 

Wr are now enabled to ſee the nature and tendency of 
ne other writs, which have hitherto been mentioned 
ly generally. | 
THERE were at common law two writs for the recove- 
ry of the right of wardſhip ; that called De communi cu/todid, 
nd that De tranſgreſſione, for ejectment of ward; neither 
f which are diſcourſed of by any author of the preceding 
pres 3 but all the knowledge we have of them is derived 
tom two ſtatutes, which make ſome regulation for their 
onduct and proceſs a. One of thoſe Datutes ordained 
likewiſe the writ of raviſbment of ward, which did not lie Other real writs, 
wt common law. All theſe three writs were in uſe during 
this reign ; and we are enabled, from ſome few deciſions, 

o collect their diſtinct office. It ſeems the writ of ward 
as, in its nature, a writ of right, and was brought for 
e mere right, before any ſeiſin of ward had been attained® : 
n this action the defendant might pray in aid, and vouch 
0 warranty, as in other real ſuits, but the proceſs was that 
f ditreſs s. The writ of ejectment of ward lay where a 
eilin had been obtained, and the plaintiff had been ouſted 
creof ; and, like the former, it lay both for the land and 
the body of the ward a, The writ of raviſbment of ward, 
which was given by the 2 Weſtminſter, c. 35*. was only 
o recover the body; and this, like the former, only lay 
here there had been a ſeiſin, and the plaintiff was deprived 
if his ward: it was held, however, that the defendant 
ould not be permitted to traverſe the ſeiſin, but muſt 
plead the general iſſue of ne raviſt point l. This was an 
tion of treſpaſs as wel as the — and therefore it 
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than in an avowry, but he was to anſwer to the tenure, or 
it would be taken for granted! ; ſo that the general plealf 


= ſwer ſay, that there was ſufficient diſtreſs upon the land", 


grounded upon the ſtatute of Marlbridge, c. 9. The 


one laid vi et armis had been once held ill, yet, upon re. 


of the ſervices in queſtion was alledged, it was not ſufficient 


lowed, in ſuch caſe, when the reverſioner was plaintiff in 
the action. Conſiſtent with the principle on which al 


H 8 Y-OF T HE 


was thought that the writ ſhould be laid vi et armic; and 
though it was ſaid that it was a ſpecial writ, which by the 
form in the ſtatute was only contra pacem, and accordingly 


conſideration, it was determined to be good b. 

THe writ of ceſſavit per biennium given by 2 Weſtm, e. 
21 1. was a very common. remedy ; being uſually recurred 
to where there was a failure of diſtreſs. The pleading 
in this action was ordered in conformity with that for which 
it was in ſome caſes a ſubſtitute *. Thus, though a ſciſin 


for the tenant to ſay ne ungue ſeiſi of the ſervice, no more 


was, nous ne tenons rien de lui n. Tt was allowed, that the 
defendant might alledge, by way of prote/tation, that the 
ſervices were leſs than what were demanded ; and for an- 


A ceſſavit being in the nature of a writ of right would not 
in general lie againſt a termor for life; and yet it was al- 


view uſed to be denied at common Jaw, it was denied in 
this action, becauſe the ceſſer was the defendant's own 
act? : though the aid of a parcener was refuſed 4, that of a 
reverſioner was allowed r. | | 
THERE are ſeveral writs of contra fer mam fn. 


common plea in theſe was, ne ungue ſciſi, before the time 
of limitation preſcribed by that ſtatute *, c There appears a 


en 268. 191. | P Mayn. 38. 6r. 195. Vid. ant. 
i Vid. ant. 201. | _ I. 434. 
k Mayn. 361. | 4 Ibid. 38. 
5 . 
id. 61. id. ant. [A 
n Ibid. 534. © 5 © Maya, 51, 52. 


writ 
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writ of a ſimilar deſign with the former, which we have 
ot met with in any of the preceding reigns, called a 
mr/travit, but in after-times more frequently termed 
mnſtraverunt, This writ was at common law, and was 
contrived for tenants in ancient demeſne, who had been 
durdened with more ſervices than were originally due in 
tat tenure. The litigation of theſe points generally pro- 
duced an iſſue, which was to be determined by Doomſday- 
book in the exchequer; that being the evidence by which 
ancient demeſne was to be proved u. The firſt proceſs in 
this writ was a prohibition *, and then an attachment. 


ing 


ch 


TazrE appear ſome few other new actions, grounded ei- 
ther upon the ſtatutes of the two laſt reigns, or the common 
aw, Of the former kind are the writ de contributione, on 
tie ſtatute of Marlbridge, c. 9. to compel coparceners to 
be aiding to the eldeſt in performing the ſervices ; on the 
ſfatute of Glouceſter, c. 7. the writ in caſu proviſo ; a writ 
of entry, founded on 2 Weltm. c. 3. for the heir of the 
reverſioner, after a recovery againſt his anceſtor by de- 
fault; a writ contra formam 3 on ſtat. 2 Weſt. 
c. 41.7, Of the latter kind are the following: the writ 
& ſeta ad molendinum, for recovering a ſuit to a mill, 
where a lord's tenants had been time out of mind bound to 
grind their corn at his mill, and any had withdrawn or 
ceaſed in making ſuch ſuit; a writ of guid juris clamat, 
for a conuſee in a fine levied by a reverſioner to procure 
be attornment of the tenant for life; the writ of office 

called diem clauſit extremum, grounded on the ſtatute of 
Marlbridge, c. 16. Where a perſon died ſeiſed of land 
holden in capite, this writ iſſued to ſeize the land into the 

WJ £i12's hands. The proceeding by ſcire facias had become 
oc common, owing to the ſanction that had been given 

to it by a ſtatute in the Jaſt reign *®. The moſt uſual in- 
 Mayn. 280. 455. ant. 65. 147. 191, 156, 


bid. 422, 2 Mayn. 81. 86. 304. 
did. 101. 67. 91.15. Vi. 2 Weſtm. c. 45. Vid, ant. 189. 


* 4 ſtances 


327 
CHAP. XII. 


—_—  —— 
EDWARD II. 


= - ww ww WESC af. 
An wk 


— 
ren - 


—— — 
— 2 


[ 

; . 

4 

U 1 
[ 

} 
[1 

p þ 
$54 
x 
9 

j } 

4 + 
F- of 
4 

1141 
. 
3 1 
1 5 

1 
1 
N a 
. 14 
5 


2 > 
n 

> 

A. n 


— —ä 
= 
— — 


328 


CHAP. XII. 


> "ENCE, WER * . * a wry >” 
: — — . ̃«— ẽͥw—:̃ OE I CO 


EDWARD II. 


Writ of conſpi- 


„„ 


p PI 
— — Genes = An — — £ - 


2 * 
—— — ——— ͤ — Eʒaↄ⁴rAÄ — — 


F r . 


' Zeins. Under that idea this writ was ſometimes proſecuted 


che imputation of unlawful confederacy, yet it was more 
than once held that it would not lie againſt indictors e. It 


It was objected to this writ, that it was not within the ſtz- 


HIST or OF TH E 


ſtances in which we find it, were to get execution of re 
cognizances and of fines. 


THE writ of conjþirac 55 which had hoon framed by the 
king” 8 direction i in the laſt reign o, was put in practice as 1 
mode of redreſs for parties who were injured by certain 
combinations and confederacies. One of the objects pointed 
out by the ſtatute of Edward I. was evil procurers of do. 


againſt indictors; ; and tho' in ſupport of ſuch Writs it was 
1 that 2 procurer of indictments had only to get 
himſelf impannelled on the jury, and then he would eſcape 


was endeavoured to extend this writ. A writ of conſpi 
racy was brought againſt ſcveral for ſuing a falſe ſtatute 
merchant, in order to encumber the land of the plaintif, 


tute of conſpiracy; but there does not appear in the report 
any opinion of the court upon it l. Again, this writ was 
brought againſt one perſon upon the following caſe: The 
defendant had brought a writ of entry againſt the plaintif, 


which was adjourned during a certain time, upon agrce- n 
ment between the parties: the demandant in that writ rc- WI i 
turned to the court, without communicating to the tenant 

his deſign of going on with the ſuit, and, by ſurprize, re- Wc: 
-overed by default ; upon which the tenant in the writ of WM © 
=ntry brought this action of conſpiracy againſt the de- n 
mandant for redreſs. But it was held by the court, that A 
tliis being tranſacted under the forms of law, could not be 10 
called a fahe alliance, confederacy, and colluſiun; therefore w 


that the writ would not lie, but the party muſt ſeck redres Wi :: 
by demanding the land back again in a writ of right*. It 
as held, that a writ : of conſpiracy would not lie e agent 


Vid. ant; 230. | v. 8 t. 
: ten, . . . 


women, 
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The count upon the writ uſed to conclude, ad grave dam- 
mn ipſtus IF. et contra formam ordinationis, &c. unde dicit 
que deterioratus eſt, et damnum habet ad valentiam ——, 
it inde producit feetam, &c.s Where a writ was brought 
by a baron and feme, and the damages were laid ad dam- 
um ifjorums it was held ill b. In ſuch a writ againſt con- 
virators for procuring an indictment, it muſt be alledged 
that the plaintiff was acquztted, otherwiſe it would be ill i: 
it was held, that all writs of ee ſhould be laid 
zzainſt the ſtatute. : 

A SIMILAR writ to the foregoing was the writ of dec eit, 
of which we find no mention till this reign, tho' it was 
funded on the common Jaw. This was to redreſs a per- 
bn in damages for any injury he had ſuſtained by reaſon of 
colluſive, oppreſſive, or deceitful proceedings in judicial 


geſting a falſe title; for ſuing a monſtravit, where the plain- 
if was not in ancient demeſne; againſt the demandant in 
n action, and the ſheriff for not ſummoning the tenant, ſo 


na writ of waſte, and not properly ſummoning him, ſo 
tt he loſt his land k. 

We ſhall now view the improvement made in the more 
common perſonal actions then in uſe. We have ſeen, that 
tie action of debt, in the reign of Henry II. was the re- 
medy for recovering money, or a chattel ! and that in the 
ren of Edward I. n this action began to ſplit into two; 
ſo that a writ of debet was appropriated principally to caſes 
where money was to be recovered, and a writ of detinet for 
recovery of chattels. This diſtinction was ſtill attended 


wn 509. | 2 Mayn. 509. 
Vid. Maya, 401. a record in * Ibid. 104. 214. 245. 537. 
c down | to the award of the 681. 
Ve, Vid. ant. vol. I. 158. 
a I 347. m Vid, ant. 2 61. 


to; 


gemen, tho” no reaſon 1s given for ſo ſingular an opinion f. CHAP. XII. 


matters. It was brought for levying a fine falſely, and ſug- 


iat he loſt his land by default ; againſt one for ſuing falſely 
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one, and his ſecta to prove the other v. 


ei injuſtèe DETINET *, However, debt and detinue muſt hy 
_ conſidered as two actions, and the ſpecific differences ſh; 


a deed, or obligation to pay money (which was a writin 
fealed); though it was ſometimes upon a mere bargain d 


ſactions at this time, that a deed was ſometimes made fot 


thing ſold, and then produce a deed teſtifying the tranſac, 
tion, and the debt. If the action was grounded wholly 


offer to produce his ſecta, or ſuit, to prove it. It was not 
uncommon to have a writ containing two demands; one 
grounded upon a deed, the other not; in which caſe the 


55 good, and it was ſaid to be the ſame of Chefter and Durham, 
and d fortiori of Ireland and other places beyond ſea”. | 
was held, that a defendant ſhould not be admitted to wage 


HISTORY OF THE 
to; but the cloſe affinity between theſe two modes of de 
manding was ſuch, that they were ſometimes included 


the ſame writ. Thus we find an action guod reddat 20 
ARGENTI gu ei DEBET, et dimidium SACCI LANE quid 


therefore be treated of ſeparately. 
Ir ſeems that a writ of debt was uſually grounded upo 


buying and ſelling : but ſo exact were they in their tran 


the price of a thing fold. In ſuch a caſe the plaintiff woulf 
ſtate his demand of ſo much money as the price of the 


upon a deed of obligation, the plaintiff ſtated that the de 
fendant granted himſelf to owe ſo much money, and then 
he ſhewed the deed teſtifying it? if it was a tranſaQtion 
without writing, then, after ſtating the demand, he woul 


plaintiff, in counting, would =o the deed to peo 


A. DEED made at Berwick was . as 3 evidence in an 
action of debt, but was objected to as not legal proof, be- 
cauſe the place where it was made was out of the Juriſdic- 
tion and proceſs of the court 2. This objection was hell 


his law againſt a ſpecialty, for ſo a deed was now ſometimes . 
» Ed. II. Mayn. 2414. Nn. 24. 5 k 


© ons 375. | 7 Ibid. 613, 
called; 
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led; and tho? it was endeavoured to bring a ſealed * tall 

thin the ſame reaſon, it was over-ruled ; yet at the ſame 
mc it was admitted, that in accompt againſt a bailiff or 
heller, he would not be allowed to wage his law againſt 
ſealed tally * --.."Fhe reaſon of the dite is not ſtated 
1 the report, nor does it ſeem eaſy to account for it. The 
roper general plea againft a deed was, nent le fait, that 
t vas not the defendant's deed. So ſtrictly was this form 
dhered to, that where it was pleaded by an abbot, 15ſt pas 
bur commune ſeale, that it was not the common ſeal of the 
onvent, he was driven to ſay, nent le fait u. A common 
lea to a deed was deins age, not of age, when made x. 
n an action of debt brought upon an obligation to pay ſo 
nuch money, if a book was not returned by ſuch a day, it 
us pleaded that the book was depoſited at ſuch a place, 
nd the plaintiff took it ante diem; to which it was replied, 

e did not take it!. „ 

RESPECTING joint and foveral actions; a huſband been | 
action of debt in his own name only, upon an obligation 
ade to his wife while ſole, and it was held good ; becauſe 


nd ſo have had a property which ſhe ought not by law to 
ofſefs, while under coverture *, It was laid down as a rule 
ong ſettled, that executors, when plaintiffs, ſhould all be 
amed in the writ ; but when a writ was brought againſt 
xecutors, none need be named but thoſe who had admi- 


omewhat different from that againſt the original debtor ; 
t was, que prædictus Thomas ei DEBUIT, et pred. execu- 
wes injuſtè DETINENT ®, The general plea of executors 
Nas, W adminiſtre; to which the replication was, 


' Vid. ant. 253, | y Mayn. 379. 


| 
Mun. 178. . Ibid. 93. 
Ibid. 589. | * Ibid. 503. 
* Ibid. 369. | d Ibid. 490. 


aſſe⁊ 


ſhe had been joined, /e would have recovered the money, 


iſtered*®, The way of demanding againft executors was 
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| riens per deſcent; to which the replication was, gz jn 


| Juſtices ſhewing ſome doubt about examining the eau 


Jour du brief purchaſe 4. 
tiff was to produce his ſecta, according to the old law 


ſecta as formerly. In the 7th of Edward II. it was de 
former reignse; but the counſel for the plaintiff objecte 


ſuffered a ſecta to be examined: however, he ſaid he was 
| ready to aver the debt, that is, to prove it by the verdict of 


the plaintiff being aſked what he had to ſhew for his debt 


then he tendered his averment que riens, &c. that he owel 


HISTORY OF THE 


obligation, in which his anceſtor had bound his heir, wa; 
de brief purchaſe ; to which it was rejoined, navoit rien | 

IF there was no writing to prove the demand, the plain 
tho? it ſeems there was not now ſo much reliance upon the 


manded by the counſel for the defendant, that the ſect 
ſhould be examined, as was the method, we have ſeen, i 


to it, that this court (meaning the common pleas) never 


a jury; for ſuch was an averment: and upon one of the 


the averment was received, the defendant pleaded riens hu 
DEUST, nil debet, and it went to the country for trial, 
The ſuit, however, ſtill continued to be brought, tho 
their examination might be diſuſed, In the 14 Edward Il 


ſaid, a good ſuit ; upon which the counſel for the defendant 
prayed they might come to the bar, which they did; an 


nothing s. The wager of law continued as a proof not 
only upon the iſſue of nil debet, but on ſome collaterd 
points. An action of debt was brought upon a ſpecialty 


and it was pleaded, that the obligation was to be void upon gl 


the defendant levying a fine after reaſonable requeh, 


Be ; | be 
and no requeſt was made. To this it was replied, that rc- 
| | 6 — ; . ha 
queſt was made at ſuch a time and place; to which it wi 
© Mayn. 354. _ © Mayn. 242. i 
+ Ibid. 585. 8 Ibid. 420. 5 
* ; } 


Vid. ant. vok I. 377. 
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rejoined, that he made no ſuch requeſts, which he was CHAP. XI. 


ready to prove par notre ley, by wager of law ®, Bo 1 


Wr find actions of debt were brought upon three ſta- 
utes made in the laſt reign; one upon 2 Weſt. c. 11 l. 
wainſt a keeper of a gaol for letting an accountant go at 
ge x; ; another on the ſtatute merchant for letting 
à debtor by recogniſance go at large! ; another on 
2 Weſtm. c. 19”. which directs, that the ordinary ſhould 
he bound to avis the debts of the deceaſed, as the exe- 
cutors ſhould have done. There was an action againſt the 
executors grounded upon this ſtatute, which after ſome de- 
bate was held good: the plea in ſuch actions was, non de- 
vndrent en mains Pordinary n. 


Tuus far of the action of debt: that of detinue next 
caims our notice. This might be brought, as was before 
ſid, for any chattel that was in the hands of the defendant, 
and belonged to the plaintiff: but as, in the former writ, 
it was neceſſary in counting to ſhew how the money was 
owing, ſo in this it was required to ſhew in what manner 
the thing in queſtion came out of the poſſeſſion of the 
plaintiff, and into that of the defendant. This was gene- 
aily ſtated to be by a delivery by the hands of the plaintiff, 
or of ſome other by his authority, or through whom he 
claimed, or upon ſome of the terms mentioned at large by 
Glanville , as a loan, depoſit, or the like. As this was 
the material part of the enquiry, it had become a rule of 
pleading, that the defendant ſhould not be admitted to de- 
, or traverſe, as they called it, the detinue, but ſhould 
anſwer to the delivery, or bailment, that the court might 
be informed, whether the thing came to the defendant's 
hands by the bailment of the plaintiff himſelf, or by the 
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CHAP. XIT. hands of ſome other ?. There was a particular reaſon wh 
the plaintiff ſhould ſtate whether the bailment was by 
own hands, or by thoſe of another ; becauſe in the lat 
caſe it was not ſufficient to bring a ſecta, but he my 
ground his action upon a ſpecialty, otherwiſe the defend 
need not anſwer it 2. Thus, then, the plea in this adi 
was, ne bailla pas, or navoit pas de ſon baille r. In ti 
action as well as in others, they went ſometimes into 
length of pleading which put the inquiry upon another mat 
ter; as where it was pleaded that the plaintiff accepted t 
acres of land in ſatisfaction of the goods demanded, ar 
the plaintiff replied, that he was not enfeotied i in fatisfadli 
of the goods now demanded *, | 


Detinue de „a. THERE are two inſtances, where this i or at lea 


tice. In the firſt year of this king, a writ, in the detin 
was brought by a ſon againſt his father's executors for te 
marks of the property of the deceaſed, who died wort 
thirty ; alledging, that, becauſe pur uſage de pats, by t 
cuſtom of the country, the third part ought to go to the de 
ceaſed, a third to his widow, and a third to his childre 
unmarried, therefore he, as ſon, demanded his third. I. 
this it was pleaded, that he had been advanced by a leaſe ( 
lands from his father of ſuch value, and therefore the acti 
would not lie. The plaintiff admitted this in his replica 
tion, but ſaid the land was worth only ſo much, and ther 
fore he ought to maintain his action; however, it was & 
| Cided againſt him, as this action was grounded wholly upd 
uſage and want of advancement : ſo that this writ, not 
withſtanding what was argued, as to the declaration « 
Magna Charta*, which was contended to be general a 


2bſolute, was held by the court to be founded on the pai + 
7 Maya. 545. s Mayn. 198. „ F 
4 Ihid, 39. | Vis. ch. 18. Vid. ant. vol. 5 


= Ibid. 78. 243, 244. 


ticul 
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s brought by an infant againſt his father's executors, 
citing, that per conſuctudinem regni, the mother was to 


er third, &c. To this the defendant pleaded pleinment 


the writ is founded on a cuſtom, but we know no ſuch 
uſtom, and the law is otherwiſe : and when it was urged 
it tbe cuſtom was good, as appeared by Magna Charta 
theſe words, ſalvis uxoris et pueris ſuis rationabilibus 
urtibus ſuis, he replied, that the Great Charter only ſaved 
the children their o goods, which might happen to 


harter nor the common Jaw reſtrained the father's power 


er his own effects, to give or deviſe them as he plcaſed, 
was added by another, that he had often ſeen ſuch Writs, 


as nonſuit *. This was the opinion in the reign of Ed- 
ad II. reſpecting the power of bequeathing, where a 
ife and children were left by the teſtator. Theſe two 
les may be conſtrued as a clear confirmation of the law, 
laid down by Glanville. The latter, which applies to 
te general law of the kingdom, certainly ſupports that 
thor's declaration, quod ultima voluntas eſſet libera. The 
mer may be thought to explain the other paſſage in 
lanville, which qualifies, if not contradicts, that general 
le; and may, perhaps, ſerve to ſhew that Glanville 
ould there be underſtood to ſpeak of certain local cuſtoms ; 
hich interpretation, however, does not ſeem warranted 
the preſent ſtate of that author's text). 

Tak moſt common ſubjects of actions of detinue were 


Vo and charters. This was owing to the mode, then in 


2 Mayn, 9. * bid. 535, Vid. ant. vol. I, 111 112. 
8 5 faſhion, 


ave a third, the children a third, and the executors an- 


ut never knew one of them maintained; ſo the plaintiff 
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lar cuſlom of a certain place". Again; we find, in C H Ap. XII, 


th vear of this king, a writ of deti W 
he 17th yea 2 detinue of chattels EDWARD IL, 


lnini/ire. One of the juſtices took up the matter, and 
preſſed a doubt whether the action would lie; for, ſays 


me into the hands of the father; but neither the Great 
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faſhion, of affuring land. It was 2 common practice, whe 
land was let for years, or other eſtate leſs than the inhe 


tance, to make a charter of feoffment, and bail it to a thi 


perſon, as a ſort of truſtee, who was to return it if the te 


mor enjoyed his term without moleſtation ; and upon 3 
moleſtation the feoffment was to be abſolute. Anoth 
way was, to make mutual obligations for performance | 
covenants, and depoſit them in the hands of ſome thi 


perſon, with a power, if one of the parties broke his aj 


of the covenant, to deliver his obligation to the other uf 


had ſuffered by the breach Z, Theſe deeds, if the pur 


of them had been ſerved, or they became forfeited, uſed 


be demanded in actions of detinue, in which the merit 


the detainer were diſcuſſed. 


TRE actions of covenant that occur in FOE reign: 
either for land, or ſome profit or caſualty iſſuing out of, 
appertaining to, land. It was laid down, that this adi 


was appropriatcd for the recovery of a fee ſimple or ten 


and that even a fee-tail had been recovered in an action 
covenant *; this, however, muſt have been before the ft 


tute. It uſed to be brought for not doing homage and { 


vice; not acquitting the leſſor againſt demands which ou 
to have been provided for by the leſſee; againſt the lell 
for ouſting the leflee ; and the like. It ſeems to have be 


always founded upon ſome deed containing covenants, 


THe writ of annuity was frequently recurred to. I. 
action was very common between eccleſiaſtics. The hen 
of religious houſes would grant to clerks annuities, to ca 


tinue till they preſented them to ſome of thoſe benefi 


with which they were plentifully endowed. Again, wit 


they performed their promiſe by preſenting, it was not u 


common, if the living was greater than the annuity, ( 


than they meant to beſtow, to ſtipulate with the clerkk 


* Mayo. 513. 554. b. 2 Ibid. 603. 
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pant of ſo much money annually, to reduce it to the CHAP. XII, 
zue they thought proportioned to his merit®. In the Cn 
ter ſort of annuities it was no uncommon plea to alledge, 

at the ſubject matter was of a ſpiritual nature, and there- 

re not proper to be diſcuſſed 77 foro „ ; but this 

ex was always over-ruled ©. 

TAE proper way of counting upon a writ of annuity, 

there was no'deed, was, after ſtating the title and grant, 
alledge a ſeiſin by the hands of the defendant; or, if it 

vs ſo Old, by the hands of his predeceſſor, or anceſtor, 

cording to the grant; and alſo by the hands of the plain- 

F; and, if the caſe was ſo, by the hands of his anceſtor, 
predeceſſor, likewiſe. The plea to this was, nent ſeiſi a, 

the replication, ſeiſi per le mains le donor, &c. ſuch a 

e avant le jour le brieve purchaſe *® ; the title and the 

lin coupled together, being the ground of action. If an 

uity had been granted before time of memory, 1t was 

d that a deed was not neceſſary, but that it was good by 

ſcription f. Annuities were ſometimes granted with a 

ple of diſtreſs. It had been endeavoured to make ſuch 

umſtance a plea in bar of an action of annuity, alledg- 

that the plaintiff had another remedy ; but this plea 

always over-ruled s. When a writ of annuity was 

ugnt againſt a parſon, he alledged, that, as it was 

rzed upon his benefice, he ought to have the aid of his 

nary; which was granted. A defendant was not al- 

ſed to wage his law in an action of annuity i; probably 

auſe it was upon a deed, or a preſcription, that was 
equivalent, and ſuppoſed a deed once to have exiſted. 
LHE writ of accompt, as it had been aided with a more Action of 
Eual proceſs by the ſtatute of Marlbridge and Weſtm. 
as rendered a very uſeful remedy againſt perſons who 
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be aſſigned. The perſons who were the objects of this re 


_ ceſs than any others who had broken a mere civil engagemen 


HISTORY. OF THE 


acted as agents; ; a ſo became, either by bailment or 
receipt, poſlefſed of the goods, or money ariſing from thy 
goods, of another. Ihe object of this writ was to bring 
the party to account, and for that purpoſe auditors were t 


medy, as they had violated a truſt of great confidence, ang 
often of great magnitude, were ſubjected to a ſhorter pre 


They alone, of all other defendants in ſuits purely civil, we 
liable to a proceſs againſt their perſon k; but the legiſa 
had proceeded with tenderneſs in lowing this proceſs, Th 
ſtatute of Marlbridge ! gave it only againſt a man's dai 
which term, though ſince underitood in a very large ſenk 
did at that time, probably, mean no more than a perſon wh 
v7as a hired ſervant ; and then it was to be only where 
bailiff had no lands by which he might be diſtrained. N 
ſtat. Weſtm. 2 n. went further, and extended it to all 7 
wants, bailiffs, chamberlains, and all manner of 7eceivy 
20% were bound AD COMPOTUM REDDENDUM ; but ('”" 
it was only to iſſue in the caſe of a defendant having 


lands, as directed by the former ſtatute., We find the ee 


from the word capias being introduced in the place 
Habeas, in the command to take the body); and it wi 
good objection in either caſe to ſay, that the party! 
land, and therefore ought not to be taken® ; though if Iraſe 


| detinn 2. 


of monſtravit de compoto made uſe of in this reign, pr lerc 
miſcuouſly with the common cap:as * (for ſo the hr 
corpus and other writs againſt the perſon were now term: | l 


had not lands where the receipt was alledged to bc, Wi 
verit would ſtill lie. After theſe ſtatutes, it was uſual, Wi" 1 
order to have the benefit of them, to charge defend 


* Of this fabjeR, and the ſtatutes 1 Viz. Ch. 23. Vid. ant. 73 
concernmy the proceſs of capias, more n Ch. 11. Vid. ant. 178. 
will be 1a:d when we come to ſpeak n Mayn. 94. 99. 665. 
of ſtat. 25 Ed. III. ſt. 5. e. 17. ® Ibid. 99. 186. 
winch gave this proceſs i in debt and _ 
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ther as bali or receivors. It was ſometimes objected, 
that the onſtravit would not lie againſt a receivor, be- 
cauſe the ſtatute of Marlbridge ſpeaks only of bazlifs ; 
tut it was faid, and ſo adjudged, that the writ would be 
good, at leaſt by Weſtm. 2. which ſpoke of receivors; for 
tis latter ſtatute was to be conſidered as having relation to 
the ſtatute of Marlbridge, and therefore, that the two ſta- 
tutes ſhould be conſtrued together as one; ſo that theſe 
writs, which had become very common, were determined 
to be good under either ſtatute . 

Ir the defendant was charged with being receivor of 
certain money belonging to the plaintiff, the plea might 
he, ne ungue recievour d. If the count charged him as re- 
tivor of ſuch money, and alſo with certain goods which 
ere bailed to him; to the firſt he might plead generally, 
n receptor; to the ſecond, that he had accounted *. The 
lowing inſtance of a ſpecial plea and replication is well 
yorthy of notice: The defendant ſaid, that he was em- 
oped by the plaintiff to buy things at market, of which 
e every day gave an account, and delivered to him the 
[crows of the expences, and in this and no other way was 
is receivor or bailiff ; and demanded judgment, whether 
fluch receipt and adminiſtration, of which he had ren- 
ered account, he ought to anſwer, & c. To this it was 
lied, that he was receivor in the manner above alledg- 
d, ſans ceo que, that he had rendered account*. This 
hraſe of ſans ceo que was merely a denial, as come ceo que 
as an affirmation ; and they reſpectively correſponded 


ere thoroughly rooted in the law Latin of thoſe days; 
atof abſque hoc and ſans ceo becoming technical expreſ- 
ns to f1gnify a denial or traverſe, in pleading. 


? Mayn, 41. 94. q Ibid, 80. © Ibid. 1 51. s Ibid. 386. 


Z 2 Ir 


ei 


th abſue hoc quid and cum hoc quod, two phraſes that 
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Action of 
treſpaſs. 


a ſecta, the plea to that upon the deed was, pleinement a; 


legemu. To this, as to all other actions, an acquittano 


lay alſo for caſes of perſonal injury, and for taking of goo 


| ſpecially. Thus, in an action for impriſoning the plainti 


verſe, that he was ſeiſed of him as his villein : or he mi 
plead he took him on ſuſpicion of killing. Thought 
| Tpecial matter or JUNIORS was l to be pleaded co 


HISTORY OF THE 


Ar was a general ha to ſay, 1 ne unque recievour t. When 
part of the action was founded upon a deed, and part uy, 


count per patriam; to the latter, nient ſon recievour pe 
might be pleaded x. We find an action of account again 


a guardian in ſocage, grounded on the ſtatute of Mal 
bridge, c. 177. This writ recited the ſtatute, as was uſy 


in writs warranted by ſtatute on. n 


VExy little has yet been ſaid on the action of treſpaſ 
all the writers of the former periods being wholly filent 
to the nature and extent of this remedy. We are informe 
by Bracton, that there was a writ guare vi et armis ani" 
one entered into the land of another, and we have ſeen t 
opinion expreſſed by that writer upon it?. There is a rt 
cord of the reign of Edward Ia. which ſhews that this 


and chattels ; the writ there mentioned containing a con 


plaint of both. In the preſent reign we find writs of tral 


paſs of various kinds; for battery, impriſonment, taking a 
carrying away of goods and chattels, breaking and enter 


lands or houſes, reſcuing a al ſtreſs and the like caſes: of in 
lent injury. The manner in which the defendant anſue 


ed to theſe ſuits was, by pleading not guilty, if he cer 
deny the fact: if he admitted the fact, but could ſay wh 
would juſtify him in doing it, he then ſtated ſuch mat 


he might ſay, that he was ſeiſed of the plaintiff as 
villein, and took him as ſuch ; then the plaintiff might! 


t Mayn. 80. . | = Vid. ant vol. I. 338, 33) 
bid. 590. 657. Vid. ant. 264 Ma 
* Thid. 589. = 2 hs Mayn. 412. mw 10 


7 Ibid. 487. Vid. ant. 64. 


ENGLISH LAW. 345 


\ ſpecial way, yet where a defendant pleaded not guilty, CHAP. XII. 
nd the jury found ſon aſſault d:meſne, judgment was given 
or the plaintiff, the ſame as if he had pleaded ite. In 
reſpals for taking and carrying away the goods and chat- 
s of the plaintiff, he might juſtify as parſon, and. that he 
vok them for tythes ; if for cutting trees, that he had 

gut of eſtovers; if for reſcous, that they were blada creſ- 

tia, and fo not liable to a diſtreſs; if for goods, that he 
ok them as guardian in ſocage; if for driving away cat- 
e, that he took them for ſervices due; if for entering 
nd, that it was his own foil and freehold ; if for beating 

own a mound, that it was a nuiſance, and he beat it Gown | 
hile it was freſhly raiſed *, 

To ſuch and the like pleas of juſtification the laineff 
xs to reply, by denying the very point upon which the 
fence was reſted. As thus: To a plea of taking for 

hes in the fee of L. the replication might be, that he. 
| not take in the fee of L. but in the fee of C.; to a juſ- 

cation in right of eſtovers, that they were not appendant 

his freehold ; to a plea of diſtreſs for ſervices, replica- 

In a force et armes, et nient per tiel cauſe; to a nuiſance 

hement raiſed, replication that it ſtood a year and a day 

fore it was beat down; to the plea of our foil and free-' 
and title ſet forth, the repiention was, our er foil, and 
oa se; and fo on. 

Ix an action for beating down a dove-houſe, the defen- 

t pleaded that it was within his ſoil and freehold, and 

inded judgment if he ſhould anſwer for abating any 
ng in his own demeſne, This ſort of pleading was ob- 
ed to on the other ſide, as freehold or not freehold could 

come in iſſue in an action of treſpaſs. The plaintiff 
tented himſelf with ayerring his declaration : : but the 
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Henry III. to be tried in the afliſe, _ be 3 I 
an action of treſpaſs. 


HISTORY OF-THE 


was driven to reply to the ſpecial matter, thus, at the dn. 
fendant beat down the plaintiff *s dove-houſe, in the plain 
tiff”s ſoil, and not in the foil of the defendant ; which iſſus 
vent to the juryf: and ſo it ſeems to have been ſettled 
that the freehold of the plaintiff or the defendant was n: 
good iſſue. When this was agreed on, it muſt be ſeen n. 
that many injuries to land, which uſed in the reign « 


In the time of Bracton, every injury that intrenche 
upon the free enjoyment of a man's freehold was conſider 
ed as a diſſeiſin, and became of courſe the ſubject of el 
aſſiſe. The prejudices of the time were greatly in favo 

of that remedy, leaving it to the nature of the ca une 
whether the point in diſpute fhould be finally determine 
on, as a diſſeiſin, or the aſſiſe ſhould be turned into aj 
to conſider it as a treſpaſs. Ihe action of treſpaſs was rate gn 
brought ; and, conſidering the above application of nat 


aſſiſe, was not neceſſary. It was upon this idea, probaWctc 
bly, that Bracton diſapproved of the action of treſpaſs, ſil: 


of inſtead of the fact itſelf s. In the time of Bracton mo 


a writ by which the mode of the fact was to be inquiret 


of the caſes above mentioned would have been inquired Th 
in an aſſiſe, modified in that way; but they had now, Men: 
the change in legal opinions and practice, become the obe 


jets of an action of treſpaſs. . When this change happenWMto v 


ed, it was thought, that the allegation of freehold, whid 
was a good anſwer in the aſſiſe, ought to be a good plea iſ vhi 
the writ of treſpaſs, that was ſuþſtituted in its place; ute 
thoſe, on the other hand, who adhered to the prejudice ring 


_ expreſſed by Bracton, might very conſiſtently contend, tha that 


freehold or not t freebold would not be a proper iſſue in a 
PE Mays. 458. 1 Vid, ant. vol. I. 338. 339. 


actio 
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nerely to Inquire of the mode and degrees of a treſpaſs upon 
t. 
Ix this multiplication of, W aſſiſe and treſpaſs 


in ſuch an action of treſpaſs, being for entering a houle, 
ind taking goods and chattels, and cutting trees, it was 
fleaded that an aſſiſe was depending for the ſame land; and 
that becauſe damages would be given in the aſſiſe for taking 


not to lie h. 


As a capias and proceſs of outlawry lay in an action of 
treſpaſs, there was a temptation to recur to this writ, in 
preference to an aſſiſe: but yet the proceſs of capias was 
under ſome check; for upon a return of nibil habet on the 
iftringas, the capias did not uſe to iſſue without a ſpecial 
zpplication to the court to award iti. Aid uſed to be 
granted in this as in real actions. In an action againſt a 
man for cutting trees, on. the defendant pleading a right of 
ctovers, and the plaintiff replying non appendant, and that 
ſue being to be tried, the plaintiff prayed aid of his wife, 
becauſe he held the land in her right; and it was granted k. 
We find ſome actions of treſpaſs of a particular kind, 


on a cepit et aſportavit; to which it was pleaded, that the 
defendant and his anceſtors had had wreck there from time 
to which the memory of man runs not to the contrary. To 
this they replied, not ſeiſed before time of memory; on 
vhich iſſue was joined l. An action of treſpaſs on the ſta- 
tute of Marlbridge, c. 28. by a prior for goods taken du- 


that it ſhould be detinue, and not vi et armis; but the writ 
Was — good ®, Another upon the ſtatute 228 di ſtriftions 


: Mayn. 272. 1 Mayn, 296; 
| Ibid. 478. = Ibid, 109, 
© Ibid. * 3 


vere ſmetimes both brought for the ſame cauſe of action: 


the a and cutting the trees, the writ of treſpaſs ought 


There is mention of a writ of treſpaſs brought by the king 


ring the vacancy of the priory, To this it was objected, 


2Z 4 |  ſeaccarii, | 


343 


Ron whey was not for the recovery of a freehold, but CHAP. XII. 


Conn nmmennd} 
EDWARD II. 


—— — - — = 


344 


HAP. xII ſcaccarii n, for diſtraining beaſts of the plough. An a&v 


3 — 
ELV AKL 


Of pleadings 


and arguments 


in court. 


vations upon the changes in the criminal law, we ſhall lay 
before the reader a -aridiend curioſity of a new ſort. 


| method i in which this paſſed we have not been able to cb 


the. gun Bangor, Cc. guare vi et armis bona et catciu 


dam, Fc. et contra pacem not ram, &c, upon which 


HISTORY OF THE 


grounded upon the ſtatute of Marlbridge, c. 15. for if 
training in the highway, ſeems not to be treſpaſs, but Ir 117 
ſpecial action reciting the ſtatute . Thus far of the attjg 
of treſpaſs, of which more will be faid in the ſur feque 
reigns. The common form of commencing; a plea in treſ 
paſs, if any title was to be ſet out, was to deny the ford 
and arms, and then ſhew the ſpecial matter of juſtification 
c and ſays, that as to his coming with force and arms, an 
cc whatever is againſt the peace, he is not guilty ; but 
ce to the cutting and carrying away of the trees, &c. & 
and fo ſtating the juſtification. This is all that appe 
neceſſary to be ſaid reſpecting the progreſs of opinions an 
practice during this reign. Before we add ſome few obfer 


Tt has been before intimated, that the counting and plead 
Ing in actions was all tranſacted viva wore at the bar; butthe 


ſerve ull this reign, wien we meet with the firit report dd 
proccedings in court. From this we may form fore judg- 
ment of a legal diſputation (for ſo the plcading in a caule 
ſeeraed), and the Fvie in which it was mederated by tig 
judges. We ſaall now give ſome ſpecimen of this, wil 
all its formality, ſtrictly adhering to the original report. 

Tux firſt Eall be of an action where ſeveral pleas in 
abatement were ver- ruled, and at length the general 11.ue 
was . The prior of Lenton brought a writ of treſpaß 
grounded upon the ſtatute of Marlbridge, c. 28. ?, againſt 


accu et eecleſiæ ipſius pricratils ad valenciam, &c. ad graut 
he ccd that he took ſome wool and lambs. U pon this 


n Mayn, 583, Vid. ant. 61, ©? Mayn. 624 Vid. ant. 73. 


| Heri 
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lle, one of the counſe] for the defendant, demanded CHAP. XII. 
{ment of the writ, for there was no one form of a count 
Ide and dead chattels ; and if he had wanted to count 
aumbs taken and carried away, he might have ſaid in his 
fit, u AVERIA ſua cet it et abduxit. To this Brab a. 
ne of the judges, ſays, he has counted of wool and lambs, 
hich can be as well carried as chaſed, therefore reſpondeas 
er. Then Herle (taking another ground) ſaid, Again 
e demand judgment, becauſe he fays, bena et catalla do- 
wet eccleſue, Ic. whereas by right the property of the 
pattz] is not in the church, but in the prior, therefore 
igment. To this Malm. for the plaintiff, ſaid, Our writis 
wen by ſtatute, and we have followed the ſtatute; which 
E anted to, and ſo another reſpondeas ouſter was awarded. 

Tnex Paſs. (another counſel for the defendant) ſaid, 
gan we demand judgment of the form of the writ ; for 
be ſtatute ſays, that a man ihould have recovery ad bona 
\ceuda, and dierefore the prior ought more naturally to 
we a præcipe quod reddat of Sibine of cnattels, or reple- 
5 and not this writ, which goes wholly for damages. 
Vhat then, ſays Malm. if the chattels were dead or alien- 
h aould I have no recovery? and there was another re- 
des ouſter. | 

Acain, ſays Herle, This writ is given by ſtatute to 
cceſiors after the death of their predeceſſors, againſt 
rhom every action for recovery of any thing ought to be 
rouzht 3 and we ſay, that the prior Milliam, in whoſe 
me, &c. is {till alive, and therefore we demand judgment 
if the writ. Malm. ſays, He is dead as to this action, 
fir he is depoſed, and io the action as againſt him is ex- 
nct; and if I was to bring an aſſiſe quis advocatus, Ic. 
uimam perſonam, &c. que mortua oft, &c. tho the per- 


— — 
EDWARD II. 


The names of the judges and any name like Bras. or Malm. in the 
unſel in the year- books, are ge- Chronica Juridicialia. Paſs, ſtands 
erally abbreviated, if conſiſting of probably for Serjeant Paſelegh, Vid, 
ore than one ſyllable. I cannot find Chron, Jur. 
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1 in queſtion was alive and at the bar of the court 
if he was no longer parſon, the writ would be good : an 
(continues he) put a caſe that a huſband aliened land oft 
right of his wife, and then was outlawed, and his yi 
brought a cui in vitd; tho? the huſband was actually ali 
yet being dead in law, the writ would not abate. The; 
Roub. (one of the juſtices) ſaid, If an abbot brought 
writ againſt an abbot, and the defendant was depoſed pend 
ing the plea, the writ would not abate ; but it is otheryi hat 
where ſuch an abbot was plaintiff, for then all cauſe « 


_ aGtion ceaſed, and therefore he held the writ good in thii en 


In regard to the firſt of theſe caſes, it was obſerved, that th 


for, for which treſpaſs we are entitled to our action byth 


| perſon ; ſo that the king would be entitled to a fine for 


peating what he had before urged) Suppoſe the chatte 


recover the value, &. Ihen Met, one of the juſtices 


man dall not rec>ver damages for a treſpaſs done to an 


point: and there was another judgment of reſpondeas ouſt 
_ AGAIN, Paſs. demanded Judgment of the writ, becauſ 
it was a writ of treſpaſs vi et armis, for a wrong done tt 
divers perſons ; and the ſtatute does not give a recovery 
damages, but only ad bona repetenda. But Malm. argued 
the writ was good as it now ſtood, for two reaſons : fir 
becauſe the treſpaſs was done in the time of our predeceſ 


ſtatute: ſecondly, becauſe of the detinue in our time 
Herle. Your writ has nothing to do with detinue of chat 
tels, but is of a fact done with force and arms to anothe 


treſpaſs done in the time of his predeceſſor, Malm. (ie 
were dead or eloigned, I could not recover the thing 
themſelves, and then my action mult lie in damages, or 
ſhould have no recovery at all. Herle. Yes, you mig 
interpoling, ſaid, ie force of their ohjection is, that 
other; and yet executors may recover damages for a treſpal 
dont t another: again, if waſte is done in the time of m 


fatter, i ſhall have an action for the waſte and treſpaſs, &c 


executors recovered not in their own Tight, but 1 in right 
another 


other 3 ; and as to the ſecond about waſte, that it was by CHAP. XII. 
tute, and not by the common law. However; Roubury Donn 
mother juſtice) ſaid, they were all agreed that the writ 

as good, and therefore awarded another reſpondeas ouſter ; 

jon which the defendants pleaded the general iſſue, that 

tey did nothing againſt the peace, 7g Oc. et alii è con- 

a, and fo iſſue was joined *, 

Ix the above caſe, where there were ſo many pleas in 

latement, as they were all over-ruled at the inſtant, they 

juſt be conſidered as ſucceſſive amendments; and none of 

em were entered on the roll, but only that plea which 

as finally approved and relied on, namely, the general iſſue. 


Tux following is an action where they went on to reply, 
join, and ſurrejoin. The caſe was this: Aleyne de New- 
brought his writ of annuity againſt the abbot of Bur- 
pn upon Trent, and demanded 3ol. arrears of an annual 
ent of 451. per ann. and he counted that one John, abbot 
f Burton, and predeceſſor of the preſent, did, by aſſent 
if the convent, grant an annuity to Aleyne, payable twice 
the year, till he was advanced to a convenable benefice ; 
ud he exhibited a ſpecialty containing, that the abbot by 
ent, &c. did grant an annuity to Aleyne de Newton Clerk, 
the above manner, as he had counted. Upon this Milluby 
[as counſel for the defendant) prayed judgment of the writ, 
cauſe of the variance between the writ and the ſpecialty ; 
or in the writ he was named Aleyne de Newton, but in the 
hecialty, Aleyne de Newton Clerk. Ward ſaid, that it was 
bo variance; yet Willuly maintained, that as he might 
ave had a writ agreeable to the ſpecialty, if he varied in 
bs own purchaſe of it, the writ would be ill; but he could 
In this caſe have a writ agreeable to his ſpecialty. Ergo, &c. 
Andagain, as far as apoeared by the ſpecialty, it was made 
Þ ſome one elſe, and not to the perſon named in the writ, 


2 Mayn. 109. 


Stonore, 


348 Mp HISTORY OF THE 
CHAP. XII. Stonore, one of the juſtices, ſaid, Then you may plead 
| n. if you will, but the writ is good ; therefore reſpondeas ouſter 

THEN ſaid Willuly, He cannot demand this annuity 
| becauſe we ſay, that John our predeceſſor on ſuch a day 
ec. tendered him the vicarage of, &c. which was void, an 

in his gift, in the preſence of ſuch and ſuch perſons, whic be. 
vicarage he refuſed ; wherefore we do not underſtand th; 
he can any longer demand this annuity. Shard. We ſy 
this vicarage was not worth 100 ſhillings ; therefore we di 
not underitand it to be a convenable benefice, ſo as to Hon 
tinguiſh an annuity of 4ol. Willubly. Then you admit that 
vue tendered you the vicarage, and that you refuſed i it, &c, | 
Shard. As to the tender of a benefice which was not con 
venable, I have no buſineſs to make any anſwer at ale: 
Then Mutford, one of the juſtices, aſked, What ſort y 
benefice they conſidered as convenadle, ſo as to extinguilhthe 

_ annuity? Sa d. We mean one of ten marks at leaſt 
Then Stonore ſaid, Do you admit that the vicarage was notii&:: 
worth 100 ſhillings ? Milluly. We will aver that the vi. 
carage was worth ten marks, preſt, &c.; and he has ad. 
mitted that one of that value ſhouldextinguiſh the annuity, 

| Shard. And we will aver that it was not worth ten _ 
preft, Ec. - | 
AFTER this iſſue, Willuby was 1 of recurring 
back to his firſt plea, and ſaid, As you declare that the 
vicarage was not worth 100 ſhillings, we will aver that it 
was worth 100 ſhillings, &c. But Stonore interpoſed, and 
ſaid, He declares that the vicarage is worth ten marks; 
and after that there is nothing to be done, but that the 
iſſue ſhould be taken on your declaration or his: now | 
ſeems that it ſhould rather be taken on yours; for, by 
your plea, you make that a convenable benefice which i; 
worth ten marks, and ſuch a declaration you ought to 
maintain, &. Willuly. The mention of the value came 
firſt from him, when he ſaid it was not worth 100 ſhillings; 


ſo that it will be fannt for me to trayerſe what he hal 
| - fan 
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ENGLISH LAW. 


:1 But Stonore preſſing him whether he would maintain 
is plea, Willuby ſaid he would, and accordingly pleaded 
at the vicarage was worth ten marks, preſt, &c. et alii, 
at it was not worth ten marks, pre/t, Sc. and ſo iſſue 
Fas joined *. 

Tu pleadings upon the record in the above caſe muſt 
hen have Rood thus: The defendant ſaid, a vicarage had 
zen tendered and refuſed, and ſo the annuity ſhould ceaſe, 
udement of the action. To this the replication was, The 
carage tendered was not worth ten marks, and /o not a 
onvenable benefice to extinguiſh the annuity : rejoinder, 
twas worth ten marks : ſurrejoinder, it was not. 


ilſervetoſhew the manner of pleading vivd voce at the bar: 
ry thing there advanced was treated as a matter only i in 
i, which upon diſcuſſion and conſideration might be 
mended, or wholly abandoned, and then other matter re- 
orted to, till at length the counſel felt himſelf on ſuch 
rounds as he could truſt, Where he finally reſted his 


nd abided the judgment of an inqueſt or of the court, ac- 
ording as it was a point of law or of fact. 

Taz criminal law is exhibited by a writer of this reign 
na ſtate ſomewhat differing from that given by any pre- 
eling author. The crime of treaſon is divided in the fol- 
bowing way; into maje/ty, falſiſying, and treaſon. Majeſty, 
or læſe majeſty, is that treaſon which is directed immediately 


of the king, or compaſſing ſo to do; ſecondly, diſinherit- 
nz the king of his realm by bringing in an army, or com- 
pating ſo to do; thirdly, raviſhing the king's wife, the 
king's lawful eldeſt daughter before ſhe is married, being 
in the king's cuſtody, or the nurſe or aunt of the king, 
being heir to the king. All theſe were conſidered as the 


s Mayn. 634. Mirror, ch. 1. ſect. 4. 


crime 


TazsE inſtances, without troubling the reader with more, 


auſe, that was the plea which was entered upon the roll, 
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law, 


pzainſt the king's perſon and dignity : as firſt, the killing 
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EDWARD II. 
858 been drawn into it. Of this kind he has collected man 


perly to be ranked under this offence; becauſe, ſays h 


and officers; all which he conſiders as offences againſt 


perſon againſt another to whom he is bound by ties 
blood, affinity, or alliance, which cauſes his death, diſbe n 


earthly honaur, or increaſe of vii/2inous ſhame, which he ex 


does fealty to me, and is ſeiſed in demeſne of lands held « 
me; in ſhort, if any one who has a poſſeſſion, rent, vo ber 
church, meat, drink, or other gift, from me, falſifies m 
ſeal, or raviſhes my daughter or my wife, or the nurſe Mar 
the aunt of my heir, or doth any thing which is the cau 
of my death, by a felonious compaſſing of the ſame, or tf 
the great diſhonour er damage of my body or my good 
or diſcovereth my counſel, or my confeſſion, which he! 


is treaſon. It ſeems, after all, that what is here termi 


High- treaſon; and this which our author calls ſimply © 
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CHAP. XII crime of læſe majeſty. But this author has claſſed mai 
other offences under this head, which have by conſtruqia 


which being what he calls perjurn, are, he thinks, pre 


every one who commits perjury, lieth againſt the king, 

purſuance of this notion, he enumerates many miſpriſio 
negligences, abuſes, and extortions of office, whether ju 
cial or other, committed by judges or inferior miniſter 


majeſty of the king, which merited equal puniſhment vi 
the before-mentioned defined caſes of læſe majeſty, ben 


Fast yING is either of the king's ſeal or his money en 
Treaſon he conſiders as an offence committed by a privat 


ſon, or loſs of homage ; for the quality of treaſon, ſays oi Uu 
author, is, the taking away life or member, or decreaſe 


emplifies in this manner + : The ſtrongeſt alliance is tha 
of ſervice. If one, fays he, whom I have rewarded, wh 


charged to conceal ; evcry one of theſe, ſays our auto 


majeſty and falſifying, conſtitute what we have ſince call 


u Mirror, ch. 1. ſet, 85. * Ibid, ſe. 6, + Ibid. ſect. 7. 


ENGLISH LAW... — 


what has ſince been denominated petit treaſon. The CHAP. XIL 
atalogue of treaſons, whether defined or conſtructive, 
en by this author, makes it unneceſſary to look any 
here elſe for the reaſons that induced the parliament in 
e next reign to fix the limits of this erime by ſtatute. 


EDWARD II. 


Akso was deſcribed in very comprehenſive terms. 
P,rners were thoſe who burnt a city, town, houſe, man, 
aſts, or other chattel, feloniouſly in time of peace, for 
atred or revenge. If any one put a man into the fire, 
whereby he was burnt or blemiſhed, although not killed, 
get it was the offence of arſon, and he was to ſuffer the 
penalty of it; as were alſo thoſe who threatened to 
urn *. 


Ir appears by the definition given of larceny, that this 
time was gradually aſſuming the appearance which it 
ow bears. Larceny is faid to be, the treacherouſfly taking 
noay from another moveables corporeal, againſt the will of 
him to whom they belong, by evil getting poſſeſſion or uſe of 
tem. Larceny, ſays our author, could not be committed 
goods not moveable or not corporeal, as of land, rent, 
alvowſon, or the like; and it is ſaid to be done treache- 
ouſly, becauſe if the taker conceived the goods to be his 
wa, and thought he might lawfully take them, it was no 
ffence?, Many facts were conſidered as larcenies, which 
have ſince been looked upon only as cheats and civil in- 
juries : thus bailiffs, receivors, and adminiſtrators, were 
lad to ffeal goods, if they did not give in their accounts: 
baſe weights and meaſures, tricks in trade, and other de- 
its and impoſitions, are deſcribed; in the Mirror as inſtances 
if larceny, | 
Tar offence of burglary was alſo very large, for it 
was not only the breaking of a houſe, but the felonious 


on Mirror, ch. 1. ſe. 8. 7 Ibid, ſect. 10. 


aſſault 
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4 
CHAP. XII. aſſault of enemies in time of peace upon thoſe who we 
in their houſes with intent to repoſe there in peace, whel 
ther the aflault was with deſign to kill, to rob, or to hea 

was conſidered as burglary: and although ſuch offende 
did not accompliſh their purpoſe, yet if there was a break 

ing, by the aſſault of doors, windows, or walls, to ente 
feloniouſly, they were guilty of this crime. Thoſe al 
came within this offence, who feloniouſly forced their en 
try into another's houſe, and did violence againſt the peace 
although the houſe were not broken; and that, whether 
day or by night. This extenſive deſcription contains in 
thoſe notions which conſtitute the crime of burglary, : 
now underſtood, attended with many additional circum ine 
ſtances, that were gradually pared off in after-times. 
PUNISHMENTS were {till various, and in ſome degre 

_ diſcretionary. Thoſe convicted of /zje majej?y were to bf 
puniſhed according to the ordinance and pleaſure of Hen. 

king. "Thoſe convicted of falkfying, and of tre; 
were to be drawn and hanged. "Thoſe convicted of bur 
ing and rape, were to be hanged <. and ſoit was in mu 
der, robbery, larceny above twelve-pence, and burglary, 
caſes not notorious ; but if the offence was notorious, ani 
the party taken in the fact, he was beheaded. Sodomitdir | 
were to be buried alive“; and heretics underwent a fou 
fold puniſhment, amm de: Sradation, dilinherit th 

ing, and burning. . 95 ere 

INFERIOR puniſhments not capital were theſe : mend 
the highways, cauſeways, and bridges; ſetting in the pil 
lory and itocks ; impriſonment ; abjuration of the realm 
exile ; baniſhment, either from the kingdom or ſome part 
cular town, by prohibiting the entering into or going ol 
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of ſuch a place; by ranſom; and by — * penaltaer 
| and fine *. D. 
| 3 ad | 
2 Mirror, ch. 4. ſe, 14. 4 Mirror, ch. 4. ſect. 14. 
d Ihid, ſect. 15. -- © Ibid. Ject; 17. 


1 Ibid. ſect 16, 
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PERJURY which affected the life of a man was puniſhed, CHAP. XII. 
z; in the time of Edward Ie. with a mortal judgment, ty DWA Il 
« the example, ſays the book f, of apparent murderers; 

but perjury of a leſs heinous intent was puniſhed with 

taniſhment, either for a time, or for ever. The woods, 

meadows, gardens, and houſes of the perjured man were 

to be raſed and deſtroyed, but his ws were not to be 

lſinherited. 
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THE whole of this unhappy prince's reign was occupied King and 
nconteſts with his barons in defence of his favourites; du-ernmenk. 
ing which the royal authority and the force of the laws were 
onſiderably diminiſhed. The duke of Lancaſter, with all 
is own power, and relation to the perſon of the king, 
ould not obtain a regular and lawful trial, but in time of 
xace was condemned by a court- martial to ſuffer the pu- 
iſhment of treaſon. 

So entirely was this king ſubdued, that he was conſtrained 
plign a commiſſion empowering the prelates and barons to 
ect twelve perſons, who ſhould have authority, for a 
nited time, to make ordinances, with all the force of laws, 

r the government of the kingdom. Theſe twelve ac- 
ndingly framed ſome regulations, which were preſented 
the parliament for their confirmation. Some of theſe 
ere, to aſcertain the qualifications of ſheriſfs ; to aboliſh 
e practice of iſſuing privy-ſeals for the ſuſpenſion of ju- 
cial proceedings; to give damages in caſe of malicious 
oſecutions; to order the method of making payments in 
& exchequer 3 to prevent the adulteration of the coin; 
lto regulate other matters tending to the preſervation of 
Her and good governments. 

DuzinG the weakneſs of ſuch a reign, the dergy, who 
id been reduced to ſome ſubordination by the late king, 


Vu. ant. 276. 8 Mirror, ch. 1. ſet, 9. © Brady, App. No. $1. 
Vor. IL. | Aa made 
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cn. NIE. made no ſeruple of inſiſting on their antient claims of c. 
3 emption with firmneſs, and even with parade. Aidan 2 
Orgeton, biſhop of Hereford, was arreſted, and accuſed be. 
fore the king and parliament of high-treaſon. He there! 
pleaded, that he ought not to anſwer ſuch high matters] 
without the licence and authority of the archbiſhop of! 
Canterbury, who, next to the pope, was his proper judge, 
Upon the prayer of the archbiſhop and his ſuffragans, hel 
was delivered to the archbiſhop's cuſtody. When he was! 
afterwards brought to the bar of the king's bench, the biſhops 
came in great form with their croſſes, and took him forci- 
bly from the bar, threatening to excommunicate all who 
ſhould oppoſe them. The king after this cauſed an in- 
dictment to be found by a jury of Herefordſhire againſt this 
prelate, upon which his temporalties were ſeized into the 
| king's hands ; yet the biſhop, notwithſtanding, ape with 
out any other puniſhment. 
We are now to conſider the ſources of legal information 


belonging to this reign. Theſe are the ſtatutes, records, andi au 

year- books, together with one law-treatiſe, The ſtatute bu 
commencing with Aagna Charta, and ending witn Edi ti 

ward II. together with thoſe called Incerti Temporis (i ili 

being doubtful to which of theſe three reigns to aſſigi 9 

Pattie Statuia, them), compoſe what have been called the Yetera Statut; WM orc 
and from the accident of their collection and publication ' 
in later times, are ſometimes ſpoken of as the prima or H lt 

cunda pars veterum flatutorum. - We have before made . 

ſome obſervations upon the form and ſtile of the 4%, c ¶ ce 
ſtatutes before the reign of Henry III i. great part of whic | 

is equally applicable to thoſe made ſince, The enacting tle 
authority is expreſſed by all theſe ſtatutes, as ſubſiſting ii te. 

the king; who grants, directs, ordains, provides, ſomeWine 
times by his council; ſometimes by the aſſent of the arch ure 


Piſnops, biſhops, abboss, Pres catls, and barons z ; ſome 


— var. Hiſt. vol. I. 197. 5 ; Vid. ant. vol. I. 185 
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mes the aſſent of the commonalty is added. In ſome there CHAP. XII. 
z no mention of the concurrence of any part of the legi- 
ſature. In ſome very few inſtances, among which is the 
fatute of Gavelet, 10 Ed. II. it is ſaid to be provided by 
the king and his Juſtices, without any mention either of 
ords or commons. It is evident from The Mirror, that 

laws were often made in this latter way ; for the author of 
that book complains, that ordinances are. only made by the 
ling and his clerks, and by aliens and others who dare not 
contradict the king, but ſtudy to pleaſe him*. We muſt 
therefore conclude, that the ſame ideas of kegiflation pre- 

railed now, which were ſtated to have governed I in the 

time preceding the reign of Henry III X. and that the call- 

ing the commons to parliament, as it gave them ccrtainly 

no greater place there than the lords had before, could not 

impart to them a greater right to corcur in legiſlative acts, 

than the lords themſelves claimed. 


— mmmnmnned 
EDWARD II. 


Many of theſe old ſtatutes do not at all expreſs by what 
authority they were enacted ; ſo that it ſeems, as if the 
buſineſs of making laws was principally left in the hands of 


f 
} 
; 


the king, unleſs in inſtances where the lords or commons 
felt an intereſt in promoting a law, or the king an advan- 
tage in procuring their concurrence ; and in ſuch caſes 
probably it was that their afient was ſpecially expreſſed. 
TukRE are ſome circumſtances common to all theſe ſta- 
tutes. All thoſe paſſed in one ſeſſion of parliament are 
rung together, making ſo many capitula, or chapters of 
one ſtatute; to which is uſually prefixed, a memorandum 
of the time and place of the meeting of parliament, with 
tie occaſion for calling it. The chapters are ſhort, and 
the manner of expreſſion very often too general and unde- 
ined ; offences are looſely and ambiguouſly deſcribed ; 
arcly any certain penalty is inflicted on offenders; they 
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FDWAN D II. Brie . 
and the like ; ſometimes. the acts are merely admonitory , 


prohibitory, without affixing any penalties, or preſcribing 
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are to be puniſhed at the lng? s pleaſure, are to mal 
vous ranſom to the king, are to be heavily amerced 


any courſe of proceſs for orofdcuting: hearing and deter 
mining the offences. In the time of Henry III. the i 


tutes are moſtly in Latin; in the reign of Edward I. the 


began to be in French alſo; and the ſtatutes of this reigt 


and of Edward II. are ſometimes in Latin, and ſometime 
in French. Sometimes there occurs a chapter in on 


language in the midſt of a ſtatute in the other; and then 


is a chapter of Weſtm. 2. partly in French and partly j 
Latin *. It is difficult to account for ſuch remarkahl 


variations as theſe. Some have thought that they diſco 
vered one rule to prevail through theſe ſtatutes reſpectin 


this change of language; namely, that all ſuch acts 
concerned the intereſts of the church were in Latin; tho 


this is confeſſed by the perſon who ſtarted it to be ſubjes 


to ſo many exceptions as almoſt to deſtroy the rule l. Per 


naps the legiſlature was governed by no general principk 
in chuſing the language of their ſtatutes : both the Latif 
and French were the languages of the law, and probabl 
were adopted according to the whim of the clerk or othe 


perſon who drew up the ſtatute. In the act above allude 


to, as it was the revival of the old law, perhaps the feraf 
of French in which it was worded was taken from ſom 
law-book in that language, treating upon the ſubject, in! 


original ſtate; or perhaps it was thought more adviſeabl 
that this article, as it was a repeal of a chapter of Weſtm. 1. 
ſhould be in the ſame language as that * thous! 


the reſt of Weitm. 2. was in Latin. 

THE clerical legiſlature, during this reign, added in! 
to our national canon law. There are no other conſtitu 
tions than thoſe of archbiſhop Reynolds n. 

« Namely, ch. 34. Vid. ant. 211. m Vid, Johnſon's Canon. a 

1 Barr, Obſ. pa. 65. | Spelm. Counc. 


| + Namely, ch. 13, Vid, ant. 12 5. T 
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THE waterial of legal . grow to a greater ſize CHAP. XII. 
1 this reign than in any of the preceding; for belides the ſta- e 
nes and judicial records, which begin now to be more nu- 
erous and perfect, at this period begin the Year Books, or 
Books of Years and Terms, as they were ſometimes called. TOY 
[hcic contain reports of caſes adjudged from the beginning of 
his reign to the end of Edward III. and from the beginning 
Henry IV. down to the end of Henry VIII. 

Tyr Year Books are ſaid to be ſo called, becauſe they 
ere publithed annually from the notes of certain perſons, 
cho were paid a ſtipend by the crown for this employment *. 
he eſtabliſhment of Reporters is ſaid to have been firſt 
ade by this King, or more probably at the latter end of the 
mer reign ; for this inſtitution came preciſely within the 
an of that prince's endeavours to improve our laws, and 
as the grand means ſo much wanted, that of putting them 
mt 2071ting n. However, as we have no fruits of ſuch an 
ppointment till the beginning of this reign, we may ſup- 
ole it did not take place till then . 

As a record is a conciſe entry of all the real and effective 
eps made in a judicial proceeding, a report is a ſhort note 
the progreſs towards making thoſe ſteps ; the debate in 
burt concerning ſome of them; the deciſion upon their 
ropriety-and deſign; and the grounds and principles upon 
ich the deciſion was ſupported. The reports of this 
eign, as they were the firſt eſſavs in this way, fall ſhort of 
te clearneſs and fullneſs with which reports have been made 
ater times. Being minuted down by the reporter in 
burt at the inſtant, as the thing really paſſed, they have in 
* It may be remarked, that Jaar- » There are ſaid to be reports of 
«x in.the Low German ſignifies caſes adjudged during the reign of 
na /s. De Jaar-- Boecten van C. Cor- Edward I. in manuſcript, in certain 
lus J. acitus, is the title given to a public libraries; but theſe do not 
ch tranſlation of that work. appear to be in any ſeries that would 
The author of the Mirror, a- juſtify one in ſuppofing there was a 
Mg tie abuſes of the law, com- regular appointment like that above 


ins that the law was not ſufficient- mentioned. 
Mt into writirg. Mirror, ch, 8. 
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The Mirror. 


court. The way is this: The action is firſt ſtated ; the 


whole that was done that day, without the leaft intimatiat 
vrhat afterwards became of the cauſe. 

continually interrupted by occaſional obſervations from th 
| bench on the form and legality of the pleadings ; theſe ar 
argued, altered, or amended ; then the counſel proceed til 


putation-. The whole is conciſe ; without any lenetl 
of deduction, concatenation of argument, or diſplay « 


may properly belong to this reign. This fingular work ha 


haps have been a work by this name as early as the dat 
of this book will be ſatisfied, that great part of it is of 


Britton; for it ſtates many points of law, as it were, in 
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them all the dryneſs neceſſarily attending ſuch a formal me 
morandum, which is much heightened by the ſtarch man 
ner in which theſe matters were uſually then tranſacted i 


comes the counſel for the plaintiff, who rehearſes the declara 
tion ; he is followed by the counſel for the defendant; an 
ſo on ; till the pleadings on both ſides are brought to a 
iſſue : and here the report often ceaſes, concluding with th 


The counſel ar 


{omething elſe ariſes to draw the notice of the judges, It can 
not be denied that this is ſometimes managed with ſufficien 
acuteneſs, and exhibits often a curious piece of judicial d 


learning. The want of theſe, and the clerical method 
the whole, make this firſt attempt at reporting not a ve 
inviting performance to a modern reader v. 

THE Mirror of Juſtices is a book, whoſe confiderati 


raiſed much doubt and difference of opinion concerning it 
antiquity. Some have pronounced it older than the Con 
queſt 1; others have aſcribed it to the time of Edward Il 
Both theſe opinions may be partly right, There may pe 


ſuppoſed ; but whoever judges from the internal evidence 
PP D quag 
period much later, and certainly written after Feta an 


ſtage of progreſſion ſomewhat receding from thoſe writer 


An idea of thoſe reports may be in court, Vid, aut. 244, et ſeqq- 
conceived from the account before Among theſe are lord Coke 4 
given of the manner of pleading Nathaniel Bacon. | 

| : 4 
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and approaching nearer to thoſe of later times. It is pro- CHAP. XII. 
hable that Audreto Horne, whole name it bears, might take EDWARD UL. 
up an ancient book of that name, and work it into the vo- 
ume we now ſee, in the reign of this king, or at the end 
of the former ; and if fo, we ſhould expect that whatever 
it propounds was actually law in the reign of Edward II. 

Tris book treats of all branches of the law, whether 
civil or criminal. Beſides this, it gives a curſory retroſpect 
of ſome changes ordained by former kings ; enumerates a 
lit of abuſes, as the author terms them, of the common 
law, propoſing, at the ſame time, what he conſiders to be 
deſirable corrections. He does the ſame with Magna 
Carta, the ſtatutes of Merton and Marlbridge, and ſome 
principal acts in the reign of Edward I. 


Ty1s book ſhould be read with great conan: and ſome 
previous knowledge of the law as it ſtood About the ſame 
period, for the author certainly writes with very little pre- 
con. This, with his aſſertions about Alfred, and the ex- 
tavagant puniſhments inflicted by that king on his judges, 
have brought his treatiſe under ſome ſuſpicions. When 
rad with theſe hints, The Mirror of Fuſtices is certainly a 
curious, intereſting, and, in ſome degree, an authentic 
tract upon our old law; tho*, conſidering the anachroniſms 
in legal knowledge (if they may be ſo called) with which 
t abounds, that the antiquated law is promiſcuouſly blended 
with that of the time in which it was reviſed, and that the 
date of ſuch reviſion is very uncertain, it is to be wondered 
tit ſome great writers? have relied fo much upon this au- 
thor, as to pronounce on the antiquity of many articles of 
ourlaw merely on his authority. 

THERE 1s nothing but a vague tradition to give us any Miſcellaneous 
trace of the places where the practicers and ſtudents of the _ 
la w bad their reſidence before the reign of this king. But 


05 . Lord Coke and Nathaniel Bacon. 
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_ houſe of his, 


another in Fewter*s (that is, Fetter) Lane; and anothe 


ſupport a belief that ſome Inn was in the neighbourhood of 


ing biſhops, in after-times, lett leaſes of this houſe to cer- 
tain perſons, for the uſe and reſidence of the practicers and 
ſtudents of the law * ; 


fit in two places; a circumſtance not eaſy to account for"; 
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in the reign of Edward II. we are informed that ſuch pas 
were called Hotels, or Inns of Court, becauſe the inhabi 
tants of them belonged to the king's courts. There is {ai 
to have been one of ls at Dowegate, called Johnſon S Inn; 
in Pater-N; fler-Row. An ancient cuſtom is vouched to 
St. Paul's Church. It is ſaid, that the ſerjeants and ap 
prentices, each at hs pillar, uſed to hear his client's caſe 
and take notes thereof upon his knee; a cuſtom which was 
remembered by a ſolemnity obſerved in the time of Charles]. 
upon the making of ſerjcants; for it was then a cuſtom for 
them to go there in their formalities, and chſe their pillar, 
I is reported, that William earl of Lincoln, about the 
beginning of this reign, being well affected to the ſtudy of 
the laws, firſt brought the profeſſors of them to ſettle in; 
ſince called Lincoln's Inn. The earl was only 
leſſee under the biſhops of Chicheſter ; and many ſuccced- 


till in the 28th year of the reign of 
Henry VIII. the biſhop of Chicheſter granted the inheri- 
tance to Francis Sulyard aud his brother Euſtace, both ſtu- 
dents ; the ſurvivor of whom, in the 20th year of queen 
Elizabeth, fold the fee to the benchers for 520l. It ſeem 
clear, that 7 Thavies Inn was inhabited at this time by law- 
yers. Such are the firſt Inns of which we have any a- aun 
count that can be depended on*. 


THE number of ſuits fo increaſed in the common ben th 
that whereas there had uſually been only three juſtices (0, 
there, Edward II. at the beginning of his reign was con- di 
itrained to increaſe them to ix, who, we are told, uſed to an 

£01 


+ Dugd. Or. Far. 2 zg. b Ibn, I43, n Ibid. 39. 


within 
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within three years after, they were increaſed to ſeven: next 
fear they were reduced to ſix, at which number they con- 


exchequer, was conſtituted chief juſtice of the king's 


while he heard cauſes in Banco Regis x. 

IN the ſixth year of this king V, oyer of a writ being de- 
manded, it was there ſaid by the juſtices, that as it was 
purchaſed a long time ago, it was in the Tower of Lon- 
don, and PSS $20 there muſt be a writ out of chancery to 
ele it to be brought at a certain day. While this fact 
hews where the depoſitory of judicial records then was, it 


bring them, into continual hazard of being loſt, or de- 
kojed.- N | 

Tarts reign is, however, marked with the firſt inſtance 
of royal interpoſition, not only for the better cuſtody and 


ranzement of them in ſuch manner as would be moſt con- 
ducive to make them anſwer the end for which they were 
deſigned. In the 14th year of his reign, this king, by 
writ of privy-ſeal directed to the treaſurer, barons, and 
chamberlains of the exchequer, commanded them forth- 
with to employ proper perſons to ſuperintend, methodize, 


of his progenitors, kings of England, then remaining in 
the treaſuries of his exchequer, and in the Tower of Lon- 
don; all which, as he there declares, were not at that time 
dipoſed in ſuch manner as they ought to have been, for his 
and the public ſervice. Again, in his 16th year, the king 
commanded the treaſurer and chamberlains to cauſe all papa“ 


| * Dugd. Or. Jar, 33, © 7 Mayn. 190. 


! 8. bulls, 


Ix 17 Edward II. Hervie de Staunton, chancellor of the 


bench; and his former poſt was to be executed by * | 


iſo accounts, in ſome meaſure, for the great deſtruction 
and mutilation of them. "Theſe occaſional removals mult 


preſervation of records, but for the regular ſorting and ar- 


and digeſt all the rolls, books, and ether writings of the times 
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bury, and Tunbridge ; alio ſuch as had been newly brouoh 
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> hall; charters, and other muniments touching his ſtate; in 
liberties within England, Ireland, Wales, Scotland, an 
Ponthieu, then remaining in the four treaſuries of the en 
chequer, the wardrobe, and ſundry other places, to be regu 
larly ſorted, and calendars to be made. At the diſtance 
a few months after, he appointed Robert de Hoton, an 
Thmas de Sibthorp, to examine and methodize all ſuc 
charters, writings, and other national muniments, as 1 
that time were depoſited in the caſtles of Ponteſra, Tut 


into the Tower of London; and all thoſe which were the 


kept in the houſe of the Black or Friars Preachers, with | 
the city of London. The keepers .and the conſtables oil - 
thoſe caſtles, and the prior of the order of Friars Preacher | 
were ſtrictly enjoined to allow the two perſons ſo appoints | 
to have free acceſs to ſuch records, and to give them all ne 
ceſſary aid and affiftance. | | 
Tarr appear in ſubſequent reigns, inflances of a ſim 
. lar interpoſition for the protection of public records. Then 
are now on record ſeveral writs to this effect De ſuperoi 05 
dendo votulos, Sc. De rotulis et ſeriptis in recto ordine ju 4 
nendis, &c.—De ſcrutinis | Chartarum Jaciendo, Oc. an . 
ene e. 8 
Eves ſince the ſeparation of the 8 from the al 4 
Regis, the rolls and records of that court had bcen kee 
ſeparate, and they had lately multiplied to a great number N 
Jo relieve the chancellor from this concern of keeping thai; 
records, a particular officer was appointed for that pur po 
in this reign. William de Armyn was, with the co:venil ;. 
of the chancellor John de Sandale, appointed maſter, il , 
keeper of the rolls, and had the cuſtody of them committee 
to him in the 20th year of this reign ?. 1 
See Ayl, Chart. Introd, 25, 
0 
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07 Fudicature in Ireland Lancaſter made a County Pa- 
latine—The Charters—Of Purveyance—Tenures—Of 
the Clergy—Scire Hacias for Tythes—Of Proviſers—Of 
præmuni re. Probate of Mills and Inteſtacy—The Sta- 
tutes of Labourers—T rade and Commerce—The Statute 

of the Staple—oreftalling —Children born out of the 

— ——— Of — 


HE eign this king fills a great and diſtinguiſhed 
ſpace in the hiſtory of our law, whether we regard 
the ſtatutes that were paſſed, or the deciſions made by the 
courts, The order of proceedings, both civil and criminal, 
vere amended in many inſtances by ſtatute'; and in the courſe 
of half a century, there was hardiy a title or queſtion that 
did not, at one time or other, undergo ſome diſcuſſion in 
court. The judicature of parliament and of the council, 
33 well as that of inferior courts, was adjuſted; the claims 
of the clergy were qualified and ſettled ; the crime of trea- 
ſon was defined; juſtices of the peace were eſtabliſhed ; the 
inferior miniſters of juſtice were regulated. The learning 
of the law received conſiderable acceſſions. Entails and 
remainders, diſcontinuances and remitter, actions upon the 
Cale; all theſe were new ſubjects of argument. While 
theſe novelties. were introduced, the old law was modified, 
real writs were better underſtood, and perſonal actions 
more conſidered. Such are the principal heads of inquiry 
WT this king's reign. We ſhall begin with the ſtatutes. 
TRE 


CHAP. XIII. 
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CHAP, XIII. Thr great length of this reign, and the frequent ui ue 
==> oo of parliament, contributed to give birth to more acts of 
giſlation than are to be found in any of the preceding reig t! 
The itatutes being very numerous, and at the faite tim po 
multifarious and ſhort, it ſeems adviſeable, in diſcourm | 
upon them, to deviate from the method that has hithen ent 
been obſerved; and, inſtead of treating this part of a Hon 

: ſubject chronologically, it will be, perhaps, more condu ore 
cixe to a thorough underitanding of what was done by thai 
legiſlature towards meliorating our juriſprudence, to dige ar 

| the ſiatutes, according to the object of them, into head 
and then ſpeak upon them in that order which the hiſtory 

of each head may ſecm to require; fo that, notwithſtanding 

the courſe of time may be diſregarded as to the whole, the 

| ſeveral parts will be confidered as nearly as can be in an hf 

- torical way. The ſame method will be followed, for the 
ame reaſon, in all the ſubſequent reigns. 
A vey large portion of the ſtatutes of this reign may 

be ranked under the title of regulations for the better ad- 
miniſtration of juſtice, both civil and criminal. The re- 
mainder, which cannot properly be claſſed under that head, 

are of ſo important a nature, as to deſerve a ſeparate conſi- 
deration. Of this kind are the ſtatutes that relate to the 
political condition of the king” s dominions, or the exccu- 
tive authority of the crown ; thoſe relating to tenures, or 

to the clergy; the ſtatutes of labourers, and the laws made 
for the protection of trade and commerce. We {hall firſt 
take a view of the regulations made by theſe particular ſta- 
tutes, and then proceed to thoſe relating to the adminilira- 
tion of juſtice, 


The pr incipal act of a political kind, is the Ordinati pro 
fratu Hivernic, 31 Ed. III. ft. 4. This, like a ſtatute of 
he ſame title enacted in the reign of Edward1*, was 


Ok ;juvicature 
in Ireland. 


Vid. ant. 99. 
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fittin 
of le 
at Ireland was then furniſhed with courts of record cor- 
-onding, and bearing the ſame names, with ours. The 
o ſuperior tribunals of this kingdom, thoſe of the parlia- 
bent and of the council, ſeem to be imparted to that king- 
om, or confirmed by the preſent ſtatute, Matters of a 


1 Ing 

tim 
rling 
hert 
f © 


nau 


y thy pitated and determined, either in council per peritos conſi- 
ae! ID noflros, ac prelatos & magnates, et quoſdam de diſ- 
a6:M::17ibus et probioribus heminibus of the neighbourhood 


there the council happened to be held; or in parliament, 
ur ipſos conſiliarios neſeros, ac prelatos et proceres, aliofque 
ef predict, according to the cuſtom and law of the 
tountry bv. It ſeems, at leaſt from this mention of the coun- 
| and parliament in regard to judicial matters, that the 
onſtituent members of each were not aſcertained with any 
neat exactneſs. 

Tux remaining proviſions of this act were of a very ge- 
eral nature, being chiefly to enforce ſuch laws as had been 
ade in the time of Edward I. and had been, or were now 
ended to be, ingrafted on the Iriſh conſtitution ; ſuch as 
he ſtatute of Wincheſter, thoſe againſt maintenance, 
hamperty, and other extortions and mal-praCtices of mi- 
ters belonging to courts ©; and alſo ſome made in this 
rizn, as thoſe againſt purveyors, particularly ſtat. 4 Ed. 
Ill. c. 4.“ In the ſame ſpirit which dictated ſome laws to 
train the too eaſy granting of pardons in England, it 
was directed, that the juſticiary of Ireland ſhould not grant 
prcons of offences but in, and with the aſſent of, the 
council and parliament : pardons were not to be general, 
but ſpecifying the crime pardoned e. It was ordained, that 
tie mayors and conſtables of ſtaples ſhould not hold any 


d Ch. 2. | 4 Ch. 4. 
Ch. 3. 5. 10. 18, Vid. ant. 2 13. © Ch. 6. 
o. | ee | IS 


pleas 


zore important and arduous kind, ſays the act, ſhall be 
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ade for the correction of certain irregularities in the ad- CHAP, XIII. 
initration of juſtice in Ireland. It appears by this act, 
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CHAP. XIII. pleas but according to the ſtatute of the ſtaple (meaniy 


EDW, III. 


twice a-year, together with others who were aſſociat 
with him on the occaſion: theſe were held in every count 
It was now directed, that he ſhould once a- year afloci; 
with himſelf a prelate and earl, the chancellor and treaf 


and barons of the exchequer; and make inquiry into t 


without enacting them, or taking notice how or when the 
were adopted there, yet it intimates that that count 
had cuſtoms peculiar to itſelf; for it directs that certa 
things ſhould be ordered ſecundum legem et conſuetudin 


_ Engliſh counties to the ſheriffs. Thus when the ordinanc 
Not be pardoned generally, but that the fact ſhall be ſpec 


ſervand: *, alluding to a ſtatute of this king, which w 
| hereafter be mentioned k. We have wan ſeen, that ti 


HISTORY OF THE 


the Engliſh ſtatute) * ; nor ſhould any pleas be held in d 
exchequer againft the — that is, the ſtat. Artic ad 
Chartas b. 

Ir ſeems the juſticiary of Ireland uſed to go circu 


er, and ſome of the diſcreeter juſtices of the two benche 


conduct of other judges, by the oaths of good and law 
men, as well clerks as 8 and Oy. to the ki 
the reſult of their inquiry l. 

THrEst were the principal matters contained in 
ſtatute. Although this act refers to ſeveral Engliſh ftatut 
with the ſame familiarity as if they were the law of Irelan 


terre nolire Hiberniz, Perhaps the uſual way of intre 
ducing Engliſh ſtatutes into Ireland, was to tran 
them thither under the great ſeal, as they were ſent in 


of which we are now ſpeaking, directs that felonies ſh 


fied, it goes on, juxta tenorem cujuſdam ſlatuti per ns: 
conſilium ngſtrum Angliæ editi, et miſſi ad Hiberman dl 


A . period, while laws were thus impofi eas 
s Ch. rx. Vid, ant. 237. on the Iriſh nation by the legiſlaty 
Ch. 17. of this country, and at the plcaſure 
i Ch. 6. | the crown, that country had 2 Þ 


1 oy be remarked, that at this liament of its OWN. 


ſtatu 


EN G LIS H LAW, 


1 
dand to be enrolled in the chancery there, and to be 
nt to the different courts, and alſo into the ſeveral coun- 
e to be obſerved the ſame as in England!. The whole 
vineſs of legiſlation was, in theſe days, extremely arbi- 


forcing ſtatutes, as in that of making of them. 


To return to Engliſh affairs. As Edward had 1 
e title of France, ſome perſons apprehended, that ſhould 
e two crowns hereafter unite upon one head, this, being 
e (maller, might be treated as the ſubject kingdom. To 
uct theſe jealouſies, the king cauſed it to be declared in 
wiament by ſtat. 14 Ed. IL ſt. 5, that this kingdom 
bould never be in ſubjection to him or his heirs, as kings 
France: but this is one of thoſe laws to which it has 
eaſed Providence there ſhould be no occaſion to reſort. 

Sore years after, towards the cloſe of his reign, the 
ng dealt leſs ſcrupulouſly with the crown and its prero- 


galties. We have ſeen that William the Conqueror, 
jon after he was ſettled, had given to the ear] of Cheſter 
e royalty and prerogatives of a county palatine in Cheſter : 
e ſame princely franchiſe had for many years been en- 
red by the biſhops of Durham, in their biſhopric m. In 
nitation of theſe, the king, i in the 25th year of his reign, 
ving promoted his favourite fon John, who had married 
daughter of the late Henry duke of Lancaſter, to the title 
due of Lancaſter, did in reward of his great ſervices 
the French war confer on him the county of Lan- 
ter, with the power of having a chancery, and writs 
lung therefrom; the appointment of juſtices for all 
eas, Civil or criminal, with officers for the due execution 
uſtice; et quacung;” alia, libertates et jura regalia ad 


vid. ant. 302, 303. m Vid, ant, vol. I, 48. 


xy and irregular, as well in the manner of executing and 


tives, by inveſting one of his ſubjects with a part of its 
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ute of Lincoln, 12 Ed. II. |. 1. was tranſmitted to CHAP. X1IL. 
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- CHAP. XIII. comitatum 3 Pertinentla; abs liberè et integrs ly 1 
) jf 
cut Comes Geflrie digneſcitur obtinere. 80 diſtinguiſhed a 


3 ntl} 
| EDVY, II. 


The Charters. 


> honour as this was conferred in open parliament n. 


THs lords marchers on the confines of the principality g 
Wales exerciſed franchiſes ſomewhat ſimilar to thoſe 9 
To keep theſe barons under the ſove 

reignty of the king, it was enacted, by ſtat. 28 Ed 

III. c. 2. that ſuch lords and lordſhips ſhould be attending 

and annexed to the crown of England, as they had been i 
all times paſt, and not to the principality of Wales, int 

whatſoever hands the principality might come. 
pendence of theſe lords on the crown of England was ex 

tremely neceſſary towards the peace and quiet of the neigh 


counts palatine o. 


bogring counties 


Ix no time was there greater ſhew of ſolicitude to ſecur 
the ſubject in the enjoyment of his rights and privilege 
than all through this reign. 
ſtat. 4 Ed. III. c. 14. was made, ordaining, that a parlia 
ment ſhould be held every year once, and more often if 

nced be; which was renewed by ſtat. 36 Ed. III. ſt. I. c. 10. 
It was intended by the frequent and regular meeting 0 
that aſſembly, that reſort might always be had thither for 


n Tvrr. vol. III. 567, We are 
told, that © in the 36 Ed. III. the 
king in full parliament did gird bis 
ſon John with a ſword, and ſet on his 
head a cap of fur, and upon the ſame 
a circle of gold and pearls, and nam- 


ed him duke of Lancafter, and there - 


of gave to him and to his heirs male 
of his body, and delivered him a 
charter. This was the third duke 
England ever ſaw. Again, in full 
parliament, anno 50 Ed. III. the 
king erected the county of Lancaſter 
into a county palatine, aud honoured 
the duke of Lancaſter therewith for 


term of his life.” So ſays Lord Coke, 
4 Inſt. 204. The grant was thus « 


The de 


=y 


Tt was in this ſpirit that the 


tio 
nk 
a7, 
4 
f | 
his 
a - r 
Concęſſimus pro nobis et beredibus 2. 4 
tris prefato filio noſtro quid ipſe ai 
totam vitam ſuam habeat infra Cont . 
tatum Lancaſtriæ cancellariam ſaan 
ac bre via ſua ſub figills ſuo pro fc 2 
cancellari:, deputands et conftituends ii * 
titiarios ſuos tam ad placita cros | 
guim ad gquacung; alia placita com ver 
munem legem tangentia, tencuda, © by | 


copnitiones eorundem, et guaſcung: exe 
cutiones per brevia ſua, et mini iftres / {uh 
faciendas ; ; et quacung; alia, liber. 
tates et jura regalia ad comitatum ta- 
latinum Pertinentia, adeo libere et in- 
tegre cut Comes 8 85 dign:/ciarly 


obtinere, 


Vid. ag. 94. 
the 
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The Great Charter, and the Charter of the F oreſt, being 
conſidered as the corner- ſtones of the Engliſh law and con- 


fitution, were confirmed over and over again. It ſeemed 


399 


ne correction of diſorders, and the amendment of the law. CHAP. XITI. 


Conn mnmamend 
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1 to be a matter of courſe all through this reign to prefix a 
ve confirmation of the Charters to every ſlatuth: of any length 
Foe: conſequence. To theſe two Charters were Cation 
ind ec, 2 confirmation of all franchiſes and privileges enjoy- 
5 ed by cities, boroughs, or individuals; and {ometimes, 


3 leſs frequently than in former times, a confirma- 
ton of the liberties of the church. Not content with 
theſe general confirmations, particular parts of MHagna 
Charta, which were eſteemed more calculated for protect- 


vas declared, by ſat. 5 Ed. III. e. 9. (in conformity * with 
the expreſs words almoſt of Hagua Charta, ch. 29.) that 
o man ſhould from thenceforth be attached on any accuſa- 
ton, nor forejudged of life or limb, nor his lands, tene- 
ments, goods, nor chattels, ſeized into the king's hands 
zzainft the form of the Great Charter and the law of the 
ard; and again, by ſtat. 28 Ed, III. c. 3. that no man, 
o what eſtate or condition ſoever, ſhould be put out of 
bis land or tenement, nor taken, nor impriſoned, nor diſin- 
berited, nor put to death, without being brought in to an- 
wer by due proceſs of law. 

AMONG other grievances provided againſt by the Great 
terter, and alſo by ſtatutes in this reign, was that of 
uwocrance, Very early in this king's time ſome laws 
rere made to regulate purveyors ; and theſe were followed 
y ſeveral others made in different parts of the reign. It 
a enacted, that there ſhould be no purveyance but for 
te houſe of the king and queen, and their children; which 
Sat. 1 Ed. III. ft. 2. c. 1. 9. Stat. 3) Ed. III. c. 1. Stat, 38 
K 2 Ed. III. c. 1. Stat. 5 Ed. Ed. III. ff. . . . Seat: 42 Ed, 


e. 1. Stat. 14 Ed. 111, ft. 1. III. c. 1. Stat. 50 Ed. III c. 2,3. 
i, Stat. 31 Ed. III. ſt. 1. c. 1. * Vid, ant. vol. I. 249. 


You. H. Os Bb - ma 


ng the rights of the people, were ſpecially re- enacted. It 


Of purveyance. 


yo N — — 
2 — — — — 2 ps — . 8 — 
- - p — * — . — — NG ESI 222 e . = Ts. — — © 
— ns No a OO RABIES” - —U—U— 2 0 5 bx — > 2 — — —ñ—— — — — 
N — = — — — — 
— — — 2 — — 1 * — — i= * — — * —— 28 SY — _ 
— Ly — ao — go RE — T X VT, — — ware — — — — 2 ih. 6 a = wet; +4 - WI. — — 


1 

i 

- 

if 

oy 45 

| 

, 4 

77 

| if 
I 

1 

, 

z 


370 HISTORY OF THE 
CHAP. XIII, 900 was to be at a fair appraiſement 1 : and it was mad 
felony to take any thing, by way of purveyance, witha 
a lawful warrant”. Many other checks were impoſed o 
purveyance. The commiſſion of purveyors was to 
under the great or privy ſeal, and none other“: they we 
not to take timber* ; and the king's butler was not to tal 
more wine than ſhould be appointed a. Purveyances und 
twenty ſhillings were to be paid 1mmediately, and the 
above that ſum within a quarter of a year *: afterwards 
was directed, that poultry and other ſmall articles ſhou 
be paid for with ready-money ; and all other things with 

a month or ſix weeks?. At length it was enacted, 
the heinous name of purveyor ſhould be changed, and! 

| ſhould be named buyer; and accordingly that ſtatute 
through ſpeaks of it as of buying and ſelling, and calls thi 
buyers and ſellers. This ſtatute confines ſuch prerogati 
buying to the houſe of the king and queen only ; nor was 

to be made but where there was plenty. The commilſſione 
were to be people of ſufficient eſtate ; their commiſſions 
be renewed half-yearly. All takings and buyings were 

be for ready-money only; and to take any otherw 
than ordained by this act, was made felony * „ As we ha 

| ſeen it had been upon the former method of purveyant 
There were likewiſe penalties inflicted on buyers, if th 

| favoured ſome, and charged others . Commiſſions we 
to be awarded to enquire what things buyers had take 
and what they had delivered; and puniſhments inflid 
for defaults either in taking or delivering ®, Thus 
the great oppreſſion of purveyance gradually fined down 

a more ROY” form, till it : amounted to little more tha 
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1 Stat. 4 Ed. u.. c. 3. Stat. 34 u Ch. 2 t. 
Ed. III. c. 2. * Stat. 28 Ed. III. c. 12. 
„„ EC 111. $5 #5 Stat. 34 Ed. III. c. 3. 
Stat. 14 Ed. III. ſt. 1. c. 19. 7 Stat. 36 Ed. III. ſt. 1. c. 2. 
2 d. HI. G. . % 4. -- 
5 Ch. 6. | 7 » . 25 5, 6. 


ENGLISH LAW. 


ſre-em ption, or preference in favour of the king and queen's 
houſhold. 

HavinG conſidered ſuch ſtatutes as related to the poli- 
o cal condition of the king's dominions, and the executive 
uthority of the crown, we come now to the ſtatutes 
that made any alteration in the law of tenure. We have 
ken how the law ſtood as to the alienation of the king's 
tenants in capite, by the ſtatute De prorogativd regis e. 
otwithſtanding the fort of liberty there admitted to be in 
enants in capite, theſe landholders could never ſafely alien 
ithout the king's licence; and if they did, the land uſed 
o be ſeized into the king's hand as forfeit, according to 
e tigour of the old law between lord and vaſſal. This 
vas, however, now thought a ſevere penalty ; and it was 
rained by ſtat. 1 Ed. III. ſt. 2. c. 12. that the king 


nad 


Il caſes of ſuch alienation, he ſhould have a reaſonable fine 
the chancery to be levied by due proceſs. *Thus for- 
ture for alienation was wholly taken away, and in lieu 
ereof a fine was paid by the king's tenants as a matter 
f courſe, either before or after alienation. Some years 
ſer, in order to quiet property, a ſtatute was made * to 
anWonfirm all alienations of tenants in capite, made in the 
en of Henry III. or before; ſaving to the king; his pre- 
vative, as to all that had been made in the time of Ed- 
ad I. Edward II. and in the preſent reign. Becauſe 
me lands holden of the king, as of an honour, had been 
ized for alienation, under pretence of their being tenan- 
es in capite, contrary to Magna Charta, which had ex- 
ined this matter e, it was declared by the ſame ſtatute , 
at no man n be aggrieved by reaſon of ſuch pur- 
laſes, 


; Viz, ch. 6. Vid, ant, 307. | 8 Viz. ch. 31. Vid. ant. vol. I. 238. 
Stat, 34 Ed. III. C. I 5» 'F Stat. 1 Ed. III. ſt. 2. C. 12. 


„ | To 


hould not in ſuch caſe hold the land as forfeit, but that in 
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Tenures. 
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CHAP. XIII. To qualify ſome of the king's feudal claims, it was de 
clared, by ſtat. 25 Ed. III. ſt. 5. c. 11. that a reaſonadl 
aid pur faire fil chevalier, and pur fis marier, ſhould beg 
vied according to the ſtatute &, and in no other way; th 
is, of every knight's fee held immediately of the kin 
twenty ſhillings, and of every twenty pounds of land holde 

immediately of the king in ſocage, twenty ſhillings and 
more. Fhe ſcrvices of tenure were made a pretence {| 
exacting more attendance than tenants were by law bou 
to perform. Such exceſſes made it neceſſary to declare, 

ſtat. 25 Ed. III. ſt. 5. c. 8. that no man ſhould be ca 
{trained to find men of arms, hoblers, nor archers, exce 
they held by thoſe ſervices, and then only by common aſl 
and grant of parliament ; ſo that even the common dues 
tenure were no longer to be demanded, than when they we 
called forth by an act of parliament. Theſe regulatio 
ſtrongly ſhew, that the feudal conſtitution had now ceaſ 
to anſwer the purpoſes of its firſt inſtitution, and 
haſtening to the decay and neglect into which it ſoon af 
fell. In the time of Edward II. the miniſters of that prin 
had compelled many to enter into obligations to be att 
dant on the king with arms and accoutrements; ; all whi 
were declared void in the firſt year of this reign *, ande 

dered to be cancelled. To ſuch expedients had they t 
courſe, 25 ſubſtitutes for the ancient military policy, wh 

| was now found inadequate and uſeleſs. | 


— 
DW. III. 


| TENURES were principally conſidered as a ſource of 

venue to the crown: in that light they were as ſtrictiy k 
up as ever, and became very often the occaſion of great 
preſſion. The aſcertaining of the king's right, in ti 
inſtances, depended on the eſcheators ; and many ſatu 
were made in this reign for the better ordering of that off 
as well to ſecure the king! in a due receipt of all his law 


- View eſtm. 1. ch, 36. Vid. at 31; u Stat, 1 Ed. 111. ft, 2. b. 


caſualti 
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tualties, as to protect the people againſt the maEpraftice CHAP. xIII. 
officers intruſted with fo much power. It ſeems, the 
umber of eſcheators had been reduced to two; one to act 
this ſide Trent, the other beyond it. But a ſtatute was 
de to increaſe the number to what they had been when 
e king firſt came to the throne ; which number, however, 
not mentioned by the act. It was further ordained, that 
ole eſcheators ſhould be choſen by the chancellor, treaſu- 
h and chief baron of the exchequer, taking to them the 
ef juſtices of the two benches, if they were preſent, the 
me as in chuſing ſheriffs, which will be mentioned here- 
er. No eſcheator was to continue in his office above a 
ar i. Eſcheators were not to do waſte in lands belonging 
the king's heirs, but were to return the writ of diem 
mit extremum, with a true extent, into the chancery 
nhwith ; and if the next friends of the heir pleaſed, they 
ht have the lands in farm till the heir's age, yielding the 
ue to the king, by agreement with the chancellor and 
aſurer. The heirs, when they came of age, were to 
e an action of waſte againſt ſuch guardians and farmers &. 
cheators were to be anſwerable to the king for the value 
the farms of mills and other profits belonging to the 
os heirs, in proportion to the time they were in the 
g's hands !: they were to take inqueſts by good people 
(lawful, of ſufficient inheritance and good fame, and of 
e ſame county where the enquiry ſhould be; and the in- 
eſts ſo taken were to be indented between the eſcheators 
d the jurors; if not, they were to be void: the inqueſts 
realſo to be taken in good towns, openly, and not pri- 
ey n. Wherever lands were ſeized into the king's hands 
office of the eſcheator, on account of alienation with= 
t licence, or the tenant in capite dying and leaving his 
ir within age, it was to be returned into the chaneery 
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Stat. 14 Ed. III. ſt. 1. c. 8. 1 Stat. 28 Ed. III. c. 4. 
Ch. 13. | * Stat. 34 Ed. III. c. 13. 
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CHAP. XIII. and if the tenant would tr averſe the office ſo taken by th 
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he was to be received ſo to do, and proceſs was to be ſen 
into the king's bench to try it according to Jaw ®, 


chcator ſhould have no fee of wood, fiſh, veniſon, or othe 


delivered to him to certify the cauſe of ſeiſin; and then? 


20 here was great complaint, that eſcheators, ſheriffs, a 
other officers of the king, ſeized the lands, goods and cha 
tels of many, ſurmiſing that they were outlawed ; whid 


with the perſon meant in the writ, who was not ſufficien 


was in uſe before this act, but of which we have not) 
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— 


King's command, and ſay, that the lands were not ſeizable 


Air length it was ordained more fully by ſtat, 26 Es 
III. it. 1. c. 13. that land ſeized into the king's hands hi 
cauſe of ward ſhould be kept without waſte ; that thee 


thing; but ſhould anſwer yearly to the king for the iſlu 
and pokes 5 and if he did otherwiſe, and was attainte 
thereof, he was to be ranſomed at the king's will, a 
yield to the heir treble damages: the ſame was to be ina 
caſes of lands ſeized into the king's hands by office tak 
before eſcheators. "The eſcheator was to ſend the inque 
within a month, into the chancery, and a writ was to | 


party might be heard to traverſe the office, and ſhewh 
right, as directed by the above act; only there is added! 
the preſent ſtatute the pain of two years impriſonment 
caſe the eſcheator acted otherwiſe, By ſtat. 42 Ed. II 
c. 5. no perſon was to be eſcheator unleſs he had 20. 
leaſt of lands in fee, and diſcharged his office in perfor 


was often grounded upon a perſon having the fame nan 


diſtinguiſhed by an addition, or particular deſcription. 
prevent the oppreſſion conſequent upon ſuch miſtakes, 
was ordained, by ſtat. 37 Ed. III. c. 2. that perſons! ſo i 


jured ſhould have a writ of idemptitate nominis, a writ th 


had occaſion to ſay any thing. Beſides that, the follow! 
courſe of redreſs was now directed. The party whoſe | 


. : . 6: 
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or goods were ſeized was to find ſurety before the officer 
who had the warrant of ſeizure, to anſwer for the value to 
the king ; and this was to be done without any fee. on pain 
of double damages to the party grieved, and being heavily 
puniſhed at the King's ſuit. Thus, in one inſtance, was a 


theſe officers. _ | 

SEVERAL ſtatutes were made in this reign to ſettle ſuch 
caims of the clergy as ſtill remained expoſed to the jealouſy 
of the temporal power, and were not ſecured by any par- 
lamentary proviſion. The great ſubject of diſcuſſion be- 
tween the ſpiritual and temporal authority had hitherto been 
upon the juriſdiction of cauſes, and the perſonal exemption 
of clerks from the ſecular courts. This diſpute had been 
þ adjuſted by the ſtatutes of Circumſpectè agatis, and of 
Irticuli cleri, in the two laſt reigns *, that no further cla- 
mour was kept up on that head. Some points, however, 
reſpecting the property of the church, called for regulation ; 
others that had been lately occaſioned thro* the ambition 
and avarice of the pope, created new apprehenſions, and 
became freſh ſubjects of diſcontent in this and the next 
reign. It was endeavoured to reſtrain theſe new uſurpa- 
tions by the ſtatutes of proviſors. Theſe, and the other ſta- 
tutes relating to the clergy, exhibit the clerical ſtate in a 
new point of view, and are well deſerving attention. We 


they were made. 
laſtical property, is ſtat. x Ed. III. ſt. 1. c. 10. by which the 


houſes any penſions, prebends, churches, and corodies 
for perſons, but in caſes where he in conſcience might do 


* Vid. ant. 215. 291. 


B b 4 45 3 


rery ſunmary method deviſed for thoſe who were injured by 


ſhall, therefore, take a view of them in the order in which 


king binds himfelf not to demand of biſhops and religious 


t, The next are ſtat. 4 Ed. III. c. 6. and ſtat, 5 Ed. III. 
c. 3. both confirming the ftatute of Carliſle, 35 Ed. I. 
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Tux firſt ſtatute on the ſubject of eccleſiaſtics and eccle- 
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the king' s hands. To remedy this in future, 1t was or- E 
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M.: then fullown ſtat, 14 Ed. III. ſt. 4. which was oc- 
cloned, as the act ſays, by many oppreſſions and prie- 


vances done in divers manners by the king's ſervants to 
people of holy church. To prevent theſe in future, it was 
enacted, in the firſt place, that the King's purveyors ſhould 
take nothing within the fees of holy church againſt the will 


of the owners Pv. The other proviſions of this act relate to 


the temporalties of biſhops. As the law now ſtood, the 


exception of plenarty, ina writ for recovery of a preſen- 


tation, was never allowed againſt the king, becauſe he was 
not within the ſtat, Welt. 2. c. 5. à and was, beſides, pro- 
tected by the old maxim, nullum tempus occurrit regi. It 


often followed from this, that perſons were turned out of I 


their benefices after long poſſeſſion, by reaſon of the tem- 
poralties of biſhops and -advowhng of infants coming into 


dained, that the king, in ſuch caſes, ſhould not make col- 
lation or preſentment aſter three years from the avoidance 


nor ſhould any one, after ſuch time, be bound to anſwer 


to the king in a quare impedit*: and further, the king 


declared that he would not ſeize into his hands the tempo- 


ralties of biſhops, abbots, priors, or other people of holy 


church, without jult cauſe, according to and by judgment | 


of law. | 
Bc AusE the king's e and other keepers of tem- 


poralties had been ad to commit great waſte, it was or- 


dained, that ſuch perſons ſhould do no waſte or deſtruction); 
they ſhould fell no underwood, nor hunt or fiſh thereon, 


nor rack the tenants : and in order to put the cuſtody of | 


temporalties into ſafer hands than thoſe of the king's offi- 


cers, they were to be offered to the dean and chapter, to 
whom they were to be demiſed by the chancellor and trea- 
ſurer ata reaſonable rate, RI to the remembrances 


* 
> 


* Vid, ant. 157. 
? Ch. 1. 
* Vid. ant. 194. 


. 
22 
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in the exchequer ; ſo that eſcheators ſhould have no right to CHAP. XUL. ' 
intermeddle therein; ſaving, however, to the king all 
knicht's fees, advowſons of churches, eſcheats, wards, 
marriages, reliefs, and ſervices of the ſaid fees v. The let- 
ting ſuch lands to the dean and chapter was founded upon 
the ſame policy as that bctore mentioned, of letting the : 
lands * to the next friends of the heir ; theſe perſons having 
a ſort of intereſt in the lands, at leaſt ſuch a relation to 
them as was likely to reſtrain them from-committing de- 
ſtruction or waſte thereon. 5 

ANOTHER ſtatute was made for the better ordering of 
clerical property, intitled, I fatute for the clergy, ſtat. 
18 Ed. III. ft. 3. One proviſion of this was to ſecure the 
execution of the ſtatutes of mortmain paſſed in the time of 
Edward I. Y If prelates, ſays the act, clerks beneficed, or 
rdigious people, who have purchaſed lands in mortmain, 
were impeached thereof before juſtices, and they ſhewed 
he king's charter of licence and proceſs thereupon made 
by an inqueſt of ad quod damnum =, or the king's grace, or 
by fine, they ſhould be left in peace, without any further. 
iturbance : and if it ſhould not appear that they entered 
by licence, they ſhould be received to make a convenient 
ine for the ſame, and ſo the matter ſhould ceaſe a. 

Tre following proviſions relate to matters of juriſdic- 
tion, Beſides the grant, that an archbiſhop ſhould not be 
mpeached criminally before the king's juſtices, and what 
rated to the trial of baſtardy * (both which will be men- 
toned in another place) it was declared, that no prohibi- 
ton ſhould be awarded out of the chancery but where the 
ling had cognizance e. And becauſe commiſſions had of 
ate been given to juſtices to enquire into the conduct of 
ccclefiaſtical judges, whether they made juſt or exceſſive - 
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proceſs in cauſes teitamentary, and others that notoriouſly 


belonged to the church, upon which commiſſions many ſpi- | 
ritual judges had been indicted; it was now enacted, that 
ſuch commiſſions ſhould be repealed, and no others ſhould f 
be granted, except only of ſuch articles as uſed to be in 


the eyre. 


IT was a common proceſs to inſtitute an inquiry about 
tythes by a ſcire facias againſt ſome eccleſiaſtical perſon, 
warning him to anſwer in the chancery concerning his 
tythes, and there ſhew cauſe wherefore the tythes in queſ- | 
tion ſhould not be reſtored to the demandant ; which ſcire ; 
Facias was as well for the king as the party. It was enacted, | 


that ſuch writs ſhould no longer be brought. 


Id the 25th year of the king there was another ſtatute | 
for the clergy, better known by the title of Statutum de cle- | 
ro, 25 Ed. III. ft. 3. By the firſt chapter of this act, the 
king gave up all right to preſentations that belonged to his | 
anceſtors in right of any other perſon. But having made this 
renunciation of right to enforce old claims, it was, in re. 
turn, thought proper that the limitation which had been ſet | 
by ſtat. 14 Ed. III. ſt. 4. c. 2. to his preſentations e, ſhould } 
be repealed; and ſo it was by ch. 2. of this act. Becauſe | 
the king ſometimes made preſentations upon untrue ſuggel- } 
tions of clerks, where he had no right, it was ordained, | 
that if at any time before judgment, it ſhould appear upon 


examination that he had no right, the preſentation ſhould 
be initantly repealed, and the other party have all proper 
writs out of chancery to reinſtate him in his rights“. 


Again, after a lapſe to the biſhop, a judgment would ſome- 


times be obtained by the king, thro” the colluſion of the pa- 


tron, in order to defraud the biſhop of his right of preſen- 
tation by lapſe ; and it was not the uſage to admit the bi- 


ſhop or his clerk to defend the right, and counterplead the 


20 Ch.3. | -- -* Vid, ant. 376. b Ch. 3. 


king's | 
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king's title. To remedy this, it, was enacted, that where CHAP. XIII. 
biſhops ſo preſented, and then the king preſented and 
brought his action againft the patron, who ſuffered the king 
to recover without trying the right; in ſuch caſe, the bi- 
ſhop ſhould be received to counterplead the king's title, al- 
tho* he claimed nothing in the patronage. Becauſe the 
eccleſiaſtical cognizance of avoidance of livings had been 
lately encroached upon by the ſecular Juſtices, it was de- 
clared, that the ſaid juſtices ſhould receive challenges in fa- 
your of the clerical juriſdiction, when made by any bi- 
ſhop b. 


THAT biſhops ink not be brought into the danger of 
having their temporalties ſeized into the king's hands, ſo 
often as they had been, for contempts, in not obeying 
writs of quare non admiſiti, it was ordained, that the juſ- 
tices might receive a reaſonable fine, according to the de- 
gree of the contempt, in lieu of ſuch forfeiture . The 
remaining proviſions of the ſtatute de clero, concerning 
privilege of clergy and e belong to another part 
of this work. 

Ws have ſeen the jealouſy entertained in the reign of 
Edward I. of foreign eccleſiaſtics, who were trying all 
means of draining church-property out of the kingdom: 
this was checked in ſome degree by the ſtatute de aſportatis 
religioſorum, made at Carliſiel. At the time of that act, 
another method than that aimed at by the act, of conveying 
the riches of the church into the hands of foreigners, had 
grown into practice. The perſons acting in this new de- 
vice were called proviſors : but tho' the parliament were 
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then appriſed of this new incroachment, no ſpecial regula- ; 

tion was made to reſtrain it, and it was left merely with the | 

judgment of the legiſlature againſt. it n. Since that time 
ch. 7. vn ant 2579 376 1 
x Ch, 8. | = For the deſcription of provifors, i 
Vid. ant. vol. I. 358. vid. poſt. 3 80, 381. the preamble to 1 
Ch. 6. 5 the ſtat. of proviſors. : oy 
this 1 
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HAP. XIIT. this evil had grown to ſuch a height, and fo exaſperated 
were the nation, that in the firſt year of this king s reign : 
there was a petition from the commons, praying, that no 
alien proviſor, nor any procurator for him, ſhould come | 
Into the land, or go out of the realm or the king's power, 
in order to proſecute any proviſion, under pain of life and | 
member; but the further conſideration of this matter was | 
_ adjourned till the king ſhould come of age ®. We find no- 
thing done on this ſubject by the legiſlature till the 25th | 
year of the king, when complaint was again made of thoſe | 
« who purchaſe in the court of Rome proviſions to have | 
« abbies and priories in England, in deſtruction of the | 
c realm and of holy religion.” To remedy this it was 
then enacted, by a chapter at the latter end of the ſtatute g 
of purveyors, ſtat. 25 Ed. III. Rt. 5. c. 22. that whoever | 
purchaſed ſuch proviſions of abbies or priories, both him- | 
felf, his executors, and procurators, who ſued and put in ; 
execution fuch proviſions ſhould be out of the king's pro- 


tection, and be treated as the king's enemies; and all per- 


ſons who did any wrong to the perſons or property of ſuch 


proviſors, were to be liable to no action for the ſame. 


Ix this manner did the parliament begin with theſe ec- | 
cleſiaſtical offenders: but it did not ſtop here; for in | 


the ſame year a ſpecial act was made, intitled, A fatute of 
proviſers of benefices, 25 Ed. III ſt. 6. and again, in the 
very next parhament there was another ſtatute of provyfors, 


27 Ed. III. ſt. 1. Theſe two are the ſtatutes of proviſors 
moſtly referred to on this ſubject, and preſcribe the whole 
method of proceeding _ ſuch oſtenders, and others of } 


the like fort. 


Tux firſt of theſe ſtatutes opens with a lang preamble ſet- 


ting forth the grounds npon which ſuch reſtrictions were to | 
be juſtified, and the preſent neceſſity there was for making | 


n Parl. Rot, 1 Ed. III. 26. 


them. 


ENGLISH LAW. 


them. This preamble, together with the enacting part 
of the ſtatute, gives a perfect idea, what proviſion and pra- 
viors were; for which reaſon we ſhall ſtate the ſubſtance 
of it, preferring this to any other account of theſe two 


words that might be extracted ſrom writers of a later date, 


however learned or accurate; this being the method that 
has been adhered to through the whole of this Hiſtory, to 
purſue the language of our ſtatutes and law- books as the 
beſt guides in matters wholly of a legal nature, without 
recurring to the aid of modern writers, except on ſome 
very few and very particular occaſions. 


THE preamble recites, that it had been ſhewn to the 


parliament of Carliſle, 35 Ed. I. that the church of En- 
gland was founded by the kings and nobles of the realm, 


for their inſtruction and that of the people; and alſo for 


keeping up hoſpitality and alms and other works of charity 
in places where churches were founded ; ; for which pur- 
holes, fees and rents to a great amount had been appro- 
priated by the ſaid founders to the prelates and other bene- 


fced perſons; from which reſulted that right of collation 


and preſentation claimed by the king and his nobles ; and 
that the higher orders of ſuch clergy conſtituted a conſidera- 
ble part of the king's great council, to adviſe him in na- 
tional affairs. This being the nature and condition of the 
national church-eſtabliſhment, it was conſidered as a great 
grievance, that the biſhop of Rome, accroaching to him- 
lf the. ſeigniories of ſuch poſſeſſions and benefices, did 
grant the ſaine benefices to aliens, who never dwelt in En- 
gland; to cardinals, who by the rule of their order never 
could dwell here; and to others, as well aliens as denizens ; j 
as if he was patron, and had the adyowſon of ſuch digni- 
ties and benefices, contrary to the known law of the king- 
dom ; ſo that, in a ſhort time, if the biſhop of Rome 


went on in that manner, there would ſcarcely be a bene- 


ice in the realm that would not be in the hands either of 


aliens or denizens by virtue of ſuch pro 54%. ons, without the 
| con- 
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their lauwful patrons, and had holden their benefices for a a 


| ſervation, collation, or proviſion, was made by the ſee of 


made. It was therefore at that time adjudged, in full“ 
_ parliament, that ſuch oppreſſions ſhould not be ſuffered. | 


miſchiefs daily increaſed more than ever; and that now of 


other benefices of England, which were of the advowſon | 


| plows : 


church preferments that were elective ſhould be free, as 


| ſhould enjoy the ſame freely, in the manner in which they | 


HISTORY OF THE 


concurrence, and againſt the will, of the e and pa- | 
trons of the advowſons, to the entire deſtruction of all the | 
purpoſes for which ſuch eccleſiaſtical eſtabliſhments were | 


The preamble of the ſtatute goes on and recites, that in | 
the preſent parliament, 25 Ed. III. a further complaint was 
made on this ſubject, namely, that the above-mentioned 


late the biſhop of Rome, by procurement of clerks and 
otherwiſe, had reſerved, and did daily reſerve, to his col- 
lation, generally and ſpecially, as well archbiſhoprics, 
biſhoprics, abbies, and priories, as all other dignities and 


of people of holy church, and give the ſame as well to | 
aliens as to denizens, and took of all ſuch benefices the | 


 fir?-fruits, and many other profits, ſo that great part of 


the wealth of the country was expended in the purchaſe of | 
ſuch livings ; and many clerks who had been preſented by 


long time peaceably, were put out. To remedy all theſe 
miſchiefs, and in purſuance of the opinion of the parlia- 
ment in the 35th year of Ed ward I. it was now 7 enacted as | 


— 2 CO 2 EY A 


- 8 


IN the firſt place, it was enaQted; that all elections to 
in times paſt; and that all perſons collated or preſented 
were infeoffed by their donors; ſecondly, in caſe any re- 


Rome, of any church-benehice, in diſturbance of ſuch free 
election, collation, or preſentation, then, for that time, the 


king was to have the collation to ſuch archbiſhoprics and P 
Aer dignities as were elective, and of his advowſon, in 1 
the fans manner as his progenitors enjoyed it before free P! 
al 


elections were prone, under certain forms and conditions 3 


ſuch 


ENGLISH LAW. 


election to have the king's aſſent, which, ſays the act, 
ought to be the form obſerved now ; and if it was deviated 
from, and the conditions not kept, it was but reaſonable, 
continues the act, that the thing ſhould return to its firſt 
nature. In like manner, if it was of any houſe of religion 
of the king's advowſon, the king was to have the collation 
for that time; and ſo alſo of any church, prebend, or 
benefice, of the advowſon of any perſon of holy church. 
But if ſuch houſes of religion or church-benefices belonged 
to the advowſon of any Jord, or other perſon, then the 
collation, in the above caſes, was to fall to him; and if 
ſuch patrons did not preſent within half-a-year after the 
avoidance, nor the biſhop by lapſe within a month after 
ſuch half-year, then the preſentation was to belong to the 
king. EE 

Ir was enacted, if the perſons preſented by the king or 
any of the before-mentioned patrons were diſturbed by ſuch 
proviſors, that ſuch proviſors, their procurators, executors, 
and notaries, ſhould be attached by their bodies, and brought 
in to anſwer; and if eonvicted, ſhould abide in priſon 
without bail or mainprize, till they had made fine and ran- 
ſom to the king, at his will, and gree to the party grieved ; 
and before they were releaſed, they were to make renun- 


ciation, and find ſufficient ſurety not to do the like in time 


to come, nor to ſue any proceſs by themſelyes, or by any 


other, at the court of Rome or elſewhere, on account 


of ſuch impriſonment or renunciation, or other matter 
relating thereto. In caſe ſuch proviſors, procurators, exe- 
cutors, or notaries, were not found, the eæxigent was to run 
againſt them by due proceſs, and writs were to iſſue to take 
their bodies, as well at the king's ſuit, as at that of the 
party. In the mean time, the king was to have the#pro- 
tits of ſuch benefices ſo occupied by proviſors, except abbies, 
priories, and other houſes, that had colleges or convents ; 
and in ſuch houſes the colleges or convents were to have 

FO ” the 
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ſuch as, to demand of the king a conge d'elire, and after the CHAP. XIII. 
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CHAP. XIII. the profits. 'In order to ſuppreſs theſe practices as ſoon as : 
poſtible, this ſtatute was to relate as well to wen collauions 


1— 
ED W. III. 
in times paſt, as in time to come. 


plained of, not only as a perſonal vexation to ſuitors, but as 


dependence of the nation. To reſtrain theſe applications 


to a ſorcign tribunal, the following regulations were made 


by the ſtat. 27 Ed. III. ſt. I. c. 1. which alſo is called in 
the ſtatute-book, A Statute of Proviſors. It was ordain- 


ed, that all people of the king's ligeance, who ſhould drav 
any one out of the realm in plea, the cognizance whereof 
belonged to the King's court, or concerning things whereof] 


jadgment had been given in the king's court; or who ſued 


in another court, to defeat or impeach the judgments given 


in the king's court; ſhould have a day, containing the ſpace 


Of Pramunire, Of two months, by warning to be made to them, in the 


or other bench, or before other ;uſtices deputed for that 
purpoſe, to anſwer in perſon to the king for the contempt; 


and if they came not at the day, then that they, their pro- 
curators, attornies, executors, notaries, and maintainers, 


ſhould from that day be put out of the King's protection, 
their lands, goods and chattels, forfeited to the king, and 
their bodies taken and impriſoned, and ranſomed at the 
-kinb's pleaſure. I hereupon a writ was to be made to take 


their bodies, and to ſeize their lands, goods and poſſeſſions, | 
Into the king's hands; and if this writ was returned un 


invents, they were to be = in exigent and outlawed, 


The} 


Wr have ſcen, that theſe proviſors were to find ſecurity | 
not to ſue proceſs in the court of Rome, with deſign to ö 
invalidate any of the regulations of che laſt act againſt pro- 

| viſion. The ſuing in the court of Rome was another! 
| miſchief that was heavily felt at this time, and loudly com- 


an infringement upon the law of the country, and the in- 


place where the poſſeſſions in queſtion lay, or where they 
had lands, or other poſſeſſions, by the ſherifts, or other the 
| king's miniſters, to appear before the king and his council, | 
ig or in his chancery, or before the king's Juſtices i in the one 


nc 
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The appearance of the offender any time before the out- CHAP. XIII. 
lawry was to int tle him to be received, to abide the judg- A 
ment of the e but ſuch appearance was not to fave te 
forfeiture. 

THe ſubject of proviſi ons, and citations out of the court 
of Rome was taken up again, ſome few years after, and a 
new courſe was delineated for reſtraining practices ſo detri- 
mental to individuals, and to the country at large: this 
was by ſtat. 38 Ed. III. ſt. 2. In the firſt place, the ſta- 
tutes 25 & 27 Ed. III. were thereby confirmed, except only 
that prelates and lords were not to be ſubject to the arreſt 
or impriſonment which had been ordained by thoſe acts. 
Further, in addition to thoſe two acts, it was ordained, 
that perſons who had purchaſed or obtained, at the court of 
Rome, citations againſt the king, or any of his ſubjects, 
or had procured deaneries, archdeaconries, provoſties, and 
other dignities, offices, chapels, or benefices of holy church, 
belonging to the collation or gift of the king, or other lay 
1 WM patron of the realm; and alſo perſons who obtained churches, 
de dhapels, offices, benefices, penſions, or rents, amortiſed, 
end appropriated to churches cathedral or collegiate, abbies, 
priories, chauntries, hoſpitals, or other poor houſes ; and 
1c doo all maintainers and abettors of ſuch perſons, and thoſe 
i, i pected of ſuch purſuits, ſhould be arreſted and taken by 
ne the ſheriff of the place, and juſtices in their ſeſſions, depu- 
at des, bailiffs, and other the king's minifters, by good and 
t; fificient mainpriſe, replevin, bail, or other ſurety (the 
o- WJ forteſt that might be) and be preſented to the king, or his 
„ council, there to remain and ſtand to right, to receive what 
n de law would give them; and if they were attainted of any 
1d ef the above matters, they were to ſuffer the penalties or- 
he i tained by ſtat. 25 Ed. III. beforementioned e. 

e 1 a perſon ſuſpected of any of the above offences was 
5, rot within the realm, or could not be attached, he was to 


d, 1 | | 0 Ch. x. | 
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CHAP. XIII. 


2 
._ EDV. III. 


for præmoneri facias, Sc. 


Probate of wills 
and inteſtacy. 


made, ſtat. 31 Ed. III. ſt. 1. c. 4. ordaining, that as ti 


perſons ſuing maliciouſly upon this ſtatute were to be pu- 


garniſb or warn ſuch offenders to appear; which writ was a 


(namely, that of Rome) by inſtruments, and in other man- 
ner, ſuch penal bonds in the third perſon (which form was 


ment had been frequently ſolicited to make ſome regulatior 


about the probate of wills; a matter which had been ma 


abuſes. In the 31ſt year, it was complained that the mi 
niſters of biſhops and other ordinaries took grievous ani. 1 


HISTORY OF THE 


be proceeded againſt according to ſtat. 27 Ed. III. » | 
any perſon attempted any thing againit this ſtatute, he was 
to be brought to anſwer in the above manner, and if found 
guilty, was to be out of the king's protection, and puniſhed | 
according to the ſtat. 27 Ed. III. On the other hand, all 


niſhed at the diſcretion of the king or his council. All the 
lords and commons bound themſelves to ſee this act fully f 
executed. Upon the ſtat. 27 Ed. III. was formed a writ to 


in after- times, from the initial word of it, called a præmu- 
neri, or rather præmunire, facias ; a eve of lun Latin 


Ts ſtat. 38 Ed. III. R. 1. c. 4. may be reckoned 3 
the laws for reſtraining the clergy from drawing money out 
of the kingdom to the court of Rome. It ſays, that wherea 
many people were bound in another court oũt of the realm 


peculiar to them) ſhould be void. 
To return to the 31ſt year of the king. The parliz 


naged by biſhops? officers at their pleaſure, without muc 
regard to the duties of their truſt, or the accommodatio 
of the public a; but nothing could be obtained, further thai 
recommendations to the biſhops to amend and corrcc 


outrageous hnes for the probate of teſtaments, and to 
making acquittances thereof. Upon this a ſtatute wa 


king had charged the archbiſhop of Canterbury and otic 
Ch. 2. #2 Parl. Roll. 2 1 Ed. III. 51. 


biſhop 
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ſhops to have this 1 if they neglected ſo to do, CHAP. XIII. 
the king ſhould cauſe his juſtices to enquire of ſuch oppreſ- A 
ſions and extortions, and determine upon them, a as well at 
his own ſuit, as at that of the party. 

Ir a man died inteſtate, we have ſeen that the chattels went 
to the ordinary, who diſpoſed of them as he pleaſed for the 
good of the deceaſed perſon's ſoul ; but it was preſumed the 
ordinary would anſwer all debts and demands upon ſuch ef- 
ſets, to which he was alſo bound by the ſtatute of Weſtm. 
2”, However, as the law now ſtood, the relations, as it 
ſhould ſeem, were entitled to nothing, at leaſt in the dead 
man's part, whatever claim they might be thought to have 
in the other two-thirds. But this was put upon another 
footing by ftat. 31 Ed. III. ſt. 2. c. II. which ordains and 
declares, that where a perſon dies inteſtate, the ordinary 
ſhall depute the next and moſt lawful friends * of the inteſtate 
to adminiſter his goods. In order to give the full effe& to 
this truſt, the ſtatute ordains, that ſuch deputies ſhall have 
an action to demand and recover as executors the debts due 
to the inteſtate, in the king's court, to adminiſter and diſ- 
pend them for the ſou] of the dead; the pretence under 
which they had in former times been claimed by the ordi- 
nary*. Theſe deputies were to anſwer alſo in the king's 
court to perſons to whom the ſaid dead perſon was Holden 
and bound (that 1s, in obligations) in the ſame manner as 
executors ſhould ; and further, they were, like executors, 
to be accountable to the ordinaries. From this it ſeems, 
that the next friends of the deceaſed were to act merely as 


u -p:tizs to the ordinary, who was finally, as before, to have 
F a ſort of reſulting truſt in the overplus, beſides the election 
and patronage of delegating the adminiſtration to ſuch of 
Va | ie 
10 the next friends as he pleaſed. | 
* THe next parliamentary regulation relating to the cler- 
gy, was ſtat. 36 Ed, III. ſt. x. c. 8. which was occaſioned 
Vid. ant. 167. i 
3 plus pr oc heins, et Plus loialæ Vid. ant. vol. I. 308. 
e 2 | by 


(#1) 


: 
o 


4 
1 
* 
4 
4 
FR 1 
ip 4 
TH 
1 o 
6 
| 5 
11 
4 
] 
[] \ 
. 
| 
[ i 
| 


= — 


388 


CHAP. XIII. 


EDW. III. 


The next was in matter of tythes. The clergy had claim. | 


The Aatntes of 


iabvuurers. 


that divers prieſts, bearing the fweet body of our Lord Feſus 
Cbriſt to fick people, with their clerks, and other people of 


and labourers took thence occaſion to demand very extrava 


HISTORY OF TA E 


by the late plague, that had depopulated the church, as well as ö 
the laity. The prieſts having from thence taken occaſion to 
make high demands for their ſervice, certain limits were 
fixed by ſtatute on the attendance of pariſh and other prieſts. b 


ed tythe of wood of the age of twenty years or more, 0 


When felled for mip-building or other uſes, under the name Wl v 


of ſy/va cedua. Complaint of this had been often made Ml p 
to the parliament”. it was declared, by ſtat. 45 Ed. III. V 
c. 3. that a prohibition and attachment ſhould lie in ſuch Ml 1 
caſe. Reſpecting prohibitions in general, it was ordained Mc. 
by ſtat. 50 Ed. III. c. 4. that where a conſultation was E. 
once duly granted upon a probibition made to a judge of WM tic 
holy MY the judge might proceed in the cauſe by vir- WM ni 
tue of that conſultation, notwithſtanding any other prohi- 
bition, provided the matter of the libel of the ſaid cauſe was af 
not engroſſed, enlarged, or otherwiſe changed. 

In the ſame parliament a new ſanction was given to the 
privilege of perſon claimed by clerks. Tt was complained, 


holy church, while they attended divine fervice in churches 
and church-yards, and other places dedicated to God, were 
often arreſted ; which, ſays the ſtatute, was an offence to 
God, and a diſturbance of divine ſervice : it was therefore 
enacted, by ch. 5. of this ſtatute, that the ſame ſhould not 
be done in future. This is the laſt proviſion ——— 
Poo clergy in this reign. 


TIE great plague, which was s juſt W "Ne gave ori- 
gin to the firſt ſtatute of Jabourers, which is the next 
ſubject that comes under conſideration. This public ca- 
lamity having thinned the lower claſs of people, ſervants 


gan . 


ENGLISH LAW. 


was found neceſſary to take ſome compulſory method, in 
order to reduce this rank of people to ſubordination ; an 


whom it was thought properly to belong, as an article of 
police and internal regulation, eſpecially as the parliament 
were prevented from ſitting by the violence of the plague. 
This ordinance was afterwards by ftat. 2 Rich. II. ſt. 1. 


df c.8, made an act of parliament, and conſtitutes ſtat. 23 
as Ed. III. The contents of this act are well worthy of no- 
of WM tice, as they are the firſt proviſions of the fort, and they 


aid the foundation of that ſyſtem of government to which 
this part of the community Were lubjected for many years 
5 

In the firſt place, it was ordained, that every man and 


able body and within the age of threeſcore years, not be- 
ing engaged in merchandize, and not exerciſing any craft; 


of his own where he might employ himſelf in tillage, nor 
being in the ſervice to any one; every perſon of ſuch dee 
ſcription, if required to ſerve in a ſtation that ſuited his 
condition, was to be bound to ſerve, when ſo required, for 


perſon fo refuſing, upon his refuſat being proved by two 
true men before the ſheriff or the king's bailiffs, or the 
couſtables of the town, was to be taken to the next gaol, 
there to be detained till he found ſurety for ſo ſerving *. 


15 Any workman or ſervant departing from his ſervice before 


he time agreed for, was to be impriſoned, and alſo thoſe 


w10 received or retained ſuch ſervant v. All perſons pay» | 


=, = 
* Ch. Is 7 Ch. 2. 
ane | | 


Een: ing 


gant wages; and rather than ſubmit to work upon reaſon- CHAP. XIII. 
able terms, they became vagabonds and idle beggars. It 


ordinance was therefore made by the king and council, to 


woman, of whatſoever condition, free or bond, being of 


neither having of his own whereof he might live, nor land 


the wages and upon the terms that were uſual in the five 
or fix years preceding the 20th year of the king; and any 
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ing or receiving, or demanding more than the above wages, | 
were to forfeit double the ſum®; and lords of towns or , 


manors ſo doing, to forfeit treble *. Moreover, any artificer ir 
or workman refuſing to work for the prices uſual at the il 


above-mentioned periods, were to be e to the J be 
next gaol b. 8 


Ix aid of this proceſs for the 1 of the poor, it 
was alſo enacted, that proviſions ſhould be ſold at a reaſon- pe 
able price, having reſpect to the price they bore in the jt 

places next adjoining; and any perſon ſelling for more, WI ,. 


was to forfeit to the party damnified double the price taken. 
Mayors and bailiffs of cities and boroughs were to have] 
authority to enquire of ſuch offences; and if they neglect- 
ed to act, and were convicted thereof before the king's 
juſtices, they were to forfeit treble the price to the party 
damnified, and to be fined to the king ©. Again, to pre- 
vent the poor from being encouraged to take to an idle life, 


ot, 

in preference to workigg at ſome trade, it was ordained, i {, 
that none, under pain of impriſonment, ſhould give to ſuch th 
as could labour any thing in the way of alms or charity be 
nor in any manner tavour them. Becauſe it was found pi 
that people would not ſue for the forfeiture againſt ſer- th 
vants and workmen taking more than the above-mentionedM ſu 
wages, it was afterwards ordained, that ſuch forfeiture jy 
thould be aſſeſſed by the king's officers, to go in alleviation :; 
of io much of the diſmes or quinzimes to be levied on the fo 
townſhip ©. | to 
Ix the 25th year of the king, the commons complaine th 
in parliament that the above ordinance was not obſerved M N 
wwherefore a ſtatute was made, ordaining further regulation ti: 
on the ſubject. It was enacted, that carters, ploughmenM tl 


and other ſervants ſhould be allowed to ſerve by the year 


. | e 
| 2 (8. 4» a | 6 Ch. 7s 
2. 5. 5 FIX © - 
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or by ſome other uſual term, and not by the day. All work- CHAP. XII, 
men were to bring their implements openly into towns, 


wn. EDW. HI. 
or and there be hired in a common place, and by no means 
er in a ſecret one f. Certain prices were fixed for a day's 
ic work of mowers, reapers,. and others. Servants were to 


be ſworn twice a- year before the lords, ſtewards, bailiffs, 
and conſtables of every town, to obſerve theſe ordi- 
nances ; and thoſe who refuſed to take ſuch oath, or to 
perform the work they engaged for, were to be put in the 
flocks by the above officers, for three days or more, or 


co be ſent to the next gaol, there to remain till they 
would juſtify themſelves*. As the wages of ſervants in 
I huſbandry were ſettled by the above chapter, that of cer- 


tain artificers, as maſons, carpenters, and the like, were 

"i likewiſe aſcertained ; and power was given to the juſtices 

il thereto aſſigned to lower the rate of ſuch wages at their 
diſcretion k. It was further enacted, generally, that al! 

ol 1ther ſervants not expreſsly named in the act, ſhould be 

8 ſworn before the juſtices to exerciſe their crafts as before 

8 the 20th year of the king ; and any ſexvant, workman, la- 

"8 bourer, or artificer, acting contrary to ſuch oath, was to be 

oY puniſhed with impriſonment and fine, at the diſcretion of 
dhe aforeſaid juſtices .. The above officers were to be 

ſworn before the juſtices to execute this ſtatute ; and the 

juſtices at their ſeſſions were to make enquiry therein, and 

award proceſs of exigent after the firſt capias againſt of- 

fenders k. The juſtices for the execution of this act were 

to hold their ſeſhons four times a- year at leaſt; that is, at 

the Annunciation, on St. Margaret, St. Michael, and. St, 
Nicholas's day; and alſo as often as they in their diſcre- 

tions ſhould think needfull. The commiſſion to execute A 
the ſtatute of labourers was uſyally directed to the ſame | 


f Ch, | | Ch. 4. 
Ch. 2. * Ch. 5. 
> Ch. z. ' Ch. 7, 


126 , 


Cc 4 perſons 
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CHAP. XIII. perſons who were in the commiſſion of the peace; the due þ 


EDW. III. 


Trade and 


Sonimerce. 


ordering of ſuch perſons as were the objeQs of this ſtatute 
being one of the moſt en, articles in the police of the 


| country, 


AGAIN, by ſtat. 34 Ed. III. c. 10. it was ordained, that [ 
labourers and artificers who abſented themſelves from their 
ſervices, ſhould be branded with a hot iron on the forehead : 
with the mark of the letter J, to denote the falſity they 
had been guilty of, in breaking the oath by which they had 
bound the:i.{clves, according to the former ſtatute, to ſerve; | 


tho” this ſtigma might be diſpenſed with by the juſtices, 7 


Further, a icrvant, labourer, or artificer, who had ab- 


ſented him felt, might be demanded of the mayor or bailiffs 3 


ef the place : if they refuſed to deliver him up, they might 1 


be ſued before the ju/tices of labourers, and if convicted 
were to forfeit 10l. to the king, and 100 ſhillings to the 
party grieved. This was to prevent ſuch fugitives from 


being harboured, and to intereſt all perſons in enforcing 


| this ſtatute. To promote the executions of theſe provi- 
ſions, it was moreover ordained, by ſtat. 36 Ed. III. ſt. 1. c. 


14. that the fines ariſing from the penalties inflicted under 


the ſtatutes of labourers, inſtead of going into the exche- 


quer in part of the king's taxes, as directed by a former 
act, ſhould be diſtributed among the inhabitants by the col- 
lectors, under the controul and account of the juſtices of 


the peace. Thus far of the ſtatutes of labourers. 


TRADE and commerce had been patronized by our 
kings, and encouraged by our legiſlature, in the earlieſt 


times of our Hiſtory ; of which, without looking further 


back, the indemnity and protection held forth to foreign 
merchants by Magna Charta n, is a manifeſt inſtance. 
The great productions of this country, and which were 
objects of commerce with foreign nations, were wool and 


lead. Many regulations had been deviſed by our kings to 


m via. ant. vol. I. 234. 
make 


te 


ENGLISH LAW. 


make the advantage of this traffic center in the kingdom. 
IJ Some of theſe conſiſted in markets, or /taples, as they were 
called, where the buying and felling of theſe articles was 


England, and ſome beyond ſea. All theſe were experi- 


well unde rſtood; and as the experience of times varied, 
the policy of national trade took a different turn. In the 
early part of this reign it was enacted, by ſtat. 2 Ed. III. 
c. 9. that the ſtaples, whether beyond ſca or in the king- 
dom, ſhould ceaſe z and that all merchants, as well aliens 
s natives, ſhould go and come with their merchandize i in 
England a to the Great Charter. 

In the 27th year of the king, other notions prevailed con- 


expedient to confine the mart or /taple to certain great 
towns in England, where foreigners might reſort to pur- 


ties export theſe commodities himſelf. It was +houglic the 
tade conducted in this manner would bring more wealth 
into the country, than if tranſacted by the Engliſh on the 
Continent, Upon this idea was made the ſtatute of the 
faple, 27 Ed. III. ft. 2. a conſtitution containing a ſet 
of regulations for the eſtabliſhment and government of the 
ſtaple. As many of theſe are wholly of a mercantile im- 
port, and are now become obſolete, they are not objects 
of curioſity to an hiſtorical lawyer; but others, that are of 
2 judicial nature, are not, becauſe out of uſe, leſs within 
tie compaſs of this work, as they ſhew the turn and mo- 
diications which have, on particular occaſions, and for 
particular purpoſes, been given to our Jaws, to accommo- 
late them to the ends of juſtice in all caſes. As the ſta- 
fle was intended, in its very inſtitution, for the reſort of 
foreign merchants, it was wiſe and expedient that ſome 
mode of adminiſtering juſtice between parties ſhould be de- 
Wed, which would be more conſonant with the ideas of 


cerning the vent of the national produce. It was thought 


ehaſe, and that no Engliſhman ſhould, under great penal- 


foreigners, 
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put under certain terms. Of theſe ſtaples, ſome were in 


ments on the commerce of the kingdom, a ſubject not then 


The ſtatute 
of the ſtaple, 
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Newcaſtle upon Tyne, York, Lincoln, Norwich, Weſt 
minſter, Canterbury, Chicheſter, Wincheſter, Exeter 


and chattels to the king, and their lands and tenements tc 


chants in the ſtaple conformably with their own ideas, i 


aſſiſe, or the marſhalſea, or any other juſtices, if they cams 


HIS TO RY O F THE 


tranſactions, for eaſe and difpatch, than the common pro- 9 
ceſs of the law®. To theſe we ſhall principally confing 
ourſelves in conſidering the ſtatute of the ſtaple, noticing 


little more of the remainder of the act than will be ne4 
ceſſary to make them intelligible. & 


wools, leather, woolfels, and lead, produced in England} 


n 

| þ 

Tut ftatute begins by enacting, that the ſtaple off | 
ſhould be held at the following places : for England, af U 


and Briſtol; for Wales, at Kaermerdyn ; and for Ireland 
at Dublin, Waterford, Cork, and Drogheda, and no wherꝰ ,, 
elſe. All the above articles were to be brought to thei] , 
places, and there ſold o. In order that this whole buſineſ 
might be tranſacted at the ſtaple, it was ordained, that q , 
merchant, Engliſh, Welch, or Iriſh, ſhould carry out of n 
the realm any of the above articles, on pain of life and limbi 9. 
of forfeiture of the merchandize, and of other their goodg a 


the chief lord. There were proper guards in the act to pre 
vent any colluſion or fraud, by the interference of foreig 
merchants, to give colour to exports really made by En 
glſh?, the great object being to bring OREN into the 
country. 

Ix order that diſputes might be decided among mer 1, 


was enacted, that the juſtices of either bench, of eyre, © 


to the places where the ſtaples were, ſhould not interfer 
or have cognizance of ſuch things as were within the 


Juriſdiction of the mayor ans miniſters of the ſtaple 3, . Mi te 
| N : 
n Vid. ant. vol I, 227. 7 ch. 3. | 5 


ch. 1. | I-Ch, 5. 


jur. 


— ——„441„/. Ear 4 4 AAAS 
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iiAion of the mayors and conſtables of the ſtaple | was 
declared in this way: they were to have cognizance within 
the town where . the ſtaples were, of people, and of all 
manner of things touching the ſtaple. All merchants 
coming to the ſtaple, and their ſervants, were to be go- 
yerned by the /aw-merchant in all things touching the 
faple, and not by the common law of the land, nor by the 
uſage of cities, boroughs, or other towns; nor were they 
to implead, or be impleaded before the juſtices of ſuch 


touching the ſtaple ; but were to implead all perſons, as 
well thoſe who were not of the ſtaple, as thoſe who were, 
being found therein ; and were to be impleaded only before 
the mayor and juſtices of the ſtaple, of all manner of pleas 
and actions, whereof the cognizance belonged to the ſtaple. 
Again, in all contracts whatſoever between merchant and 
merchant, or other, if one party was a merchant, whether 
the contract was made within the ſtaple or without; and 


niſters of the ſtaple by any ſtranger, or by any of them 
againſt aſtranger, the plaintiff might either ſue i in the ſtaple, 
or at common law. | 


In pleas relating 5. to the king” s houſe, the ſteward and 
marſhal of the houſhold were to fit with the mayor, to ſee 
right done. All pleas of land were to be at the common 
aw. If any merchant committed felony, or was ſlain, 
robbed, or maimed, the mayor of the ſtaple and other pro- 
per perſons were to be aſſigned juſtices, to hear and de- 
termine the matter within the ſtaple according to the com- 
er mon law; and if an indictment was taken without the 


places, in pleas of debt, covenant, and treſpaſs, of things 


alſo of treſpaſs done within the ſtaple to merchants or mi- 
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the itaple of a fact committed within, it was to be tranſmitted 


do the mayor and the juſtices aſſigned within the ſtaple, If 
a matter was to be tried by an inqueſt within the ſtaple, 
and the parties were both ſtrangers, it was to be tried by 
Rrangers 3 if denizens, ” denizens : if one was an alien, 
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of the ſtaple was empowered to take recognizances of 
preſence of the conſtables of the ſtaple, or one of them. 
There was to be in every ſtaple a ſeel, to be kept by the 


mayor, and all obligations made upon ſuch recognizances 
were to be ſealed wich that ſeal: 


to be detained till he had made agreement with the creditor 
tion, to the creditor, or ſell them to the beſt advantage, and 


certificate was to be made to the chancery, under the 
the debtor's body, without mainpriſe, and to ſeize his lands 
turned into chancery, with a certificate of the value of the 
merchant ; | 
| freehold in the lands and tenements delivered to him by 


if ouited ; but the debtor was to have no advantage of the 


HISTORY OF THE 


and the other a denizen, then the inqueſt was to confif of | 
half denizens and half aliens“. | 


In order that contracts made within 3 might be | 
better obſerved, and payments readily obtained, a courſe } 
ſimilar to a ſtatute-merchant was directed. The mayor | 


debts which any one would enter into before him, in the 


by virtue of ſuch ſealed 
obligation, the mayor might hold in priſon the body of the 
debtor, after the time of payment had arrived, if he was 
found within the bounds of the ſtaple ; and there he was 


for the debt and damage: he might alſo take his goods 
found within the ſtaple, and deliver them, by true eſtima- 


pay the debt. In caſe the debtor, or his goods to the 
amount of the debt, were not found within the ſtaple, a 


mayor's ſeal ; upon which a writ would be iſſued to arreſt 


and tenements, goods and chattels. This writ being re- 


lands and goods, due execution was thereupon to be 
made in the ſame manner as was preſcribed-by the ſtatute- 
ſo that the creditor ſhould have an eſtate of 


virtue of the proceſs, and recovery by writ of novel diſſeiſin, 


quarter of a eta allowed by the ſtatute-merchant 3. 


* * Ch. 9. 


Ch. f. 


A PIECE 


ENGLISH LAW. 


A PIECE of old law, which had been aboliſhed in the CHAP. xIII. 


reign of Edward I. * had been revived in this reign in the 


caſe of the Lombard merchants. It was found that Lom- 
hard merchants, with which the' kingdom at this time | 


abounded, would ſometimes eſcape out of the country, 
without ſatisfying their creditors. In order to intereſt all 
the community in preventing ſuch frauds, it had been en- 


ated by ſtat; 25 Ed. III. ſt. 5. c. 23. that if any merchant 


of the company of Lombards acknowledged himſelf bound 
in a debt, the company ſhould anſwer for it; provided, how- 


wer, that a merchant not of the company ſhould not be 


liable. The ſpirit of this proviſo was carried into full exe- 
cution by the preſent ſtatute ; for it was ordained, that no 
merchant- ſtranger ſhould be impeached for another's treſ- 


paſs or debt, wherein he was neither debtor, pledge, nor 


mainpernor*, It was enacted, that juſtice ſhould be ad- 
miniſtered in the ſtaple from day to day, and from hour to 
hour, whenever complaint was made ; that merchants, 
whoſe occupations required them to be paſling and repaſ- 


ling the ſea, might not be delayed unnecetiarily x. In every 


ſtaple town the mayor was to be choſen yeariy ; and he was 
to be well acquainted with the law-merchant, to qualify 


him for the government of ſuch a concern. There were 


to be at leaſt two conſtables. All complaints againſt the 


mayor and conſtables were to be redreſſed upon complaint 


to the chancellor and council 7. 

THESE are the judicial parts of the ſtatute of the ſtaple. 
Some {mall alteration was afterwards made in the juriſdic- 
tion of the mayor and conſtables: for whereas it had been 
ordained, generally, that they Should have cognizance with- 
in the towns where the ſtaple was, of the people, and of all 


manner of things touching the ſtaple, and of felonies, 


ua and treſpaſs done within the ſtaple, it was thus 


Vid, ant 114 Es. * Ch, 19. 
"ON 17, YC 21. 


altered 
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ty of merchandize between merchants ; but proceſs of fe- 


the ſtatute of the ſtaple; with this exception, that mer- 


plaints, as well of treſpaſs as any other matter, before the} 
as ſtat. 28 Ed. III. c. 14, 15. and ſtat. 31 Ed. III. ſt. 1. c. 7, 
| had hitherto been the courſe of trade, to ſuffer our wool to 


nation to manufacture it at home, ſome laws were made 


the wearing of any cloths but ſuch as were made in En- 
menced in the 11th year of the king. When manufac- 
the quality of their productions, which occaſtoned the „la- 


ture, and yes of cloths: this act was followed by 


HISTORY OF THE 


altered by flat. 36 Ed. III. K. . ©x 7. namely, that they 
ſhould have cognizance only of debts, covenants, and con- 
tracts, and all other pleas touching merchandize, and ſure- 


lony, and all other pleas, as well within the ſtaple as with 
out, were to be at the common law, as they were before 


chants alien, whether plaintiffs or defendants, might fuel 


mayor of the ſtaple, by the law of the ſtaple, or at the 
common law. Some other ſtatutes were made reſpecting the 
trade of the ſtaple, which are not much worthy of notice; 


Orurr laws were enacted for the encouragement of 
trade and manufactures, particularly that of woollen. It 


be exported into the Low Countries to be manufactured; 
but it being thought more conducive to the welfare of the 


firſt to give protection to ſuch cloth- makers as would come 
to reſide here from foreign parts * ; ſecondly, to reſtrain 


gland, Ireland, or It ales. This meaſure was firſt com- 
tures were thus ſet on foot, the next ſtep was to attend to 
tute of cloths, 25 Ed. III. ſt. 4. preſcribing the ſize, tex- 


others 4. 
Ir was not to tha natural productions of the king's do- 


minions that the parliament confined their attention. They 
endeavoured, in various ways, ſo to regulate other articles 
of commerce, both import and export, as to keep up the 
orderly and regular courſe which mult be preſerved in com- 


* Stat- 11 Ed. III. c. 5. Stat. 27 Ed. II. 
Lo | merce, 


ENGLISH LAW. 


other circumſtances of trade, fore/talling was reſtrained, as 
prejudicial to the fair trader. Foreſtallers of wine, victual, 


that of any other, by indictment or otherwiſe, were to for- 
feit to the king the thing foreſtalled ; and if that was ſold, 
and the party had not whereof to make fine, he was to ſuffer 
two years impriſonment ®. Ingroſſing likewiſe was re- 


ingroſſed, and alſo pay a fine. Beſides thoſe above men- 
tioned, to compel labourers and artificers to work, many 
laws were made to direct perſons who were induſtrious to 
their proper object. Artificers and handicraftſmen were 
to confine themſelves to one trade only, in order that they 
might excel the better therein l. The ſumptuary regula- 
tions that were made by ſtat. 37 Ed. III. may be conſider- 
cd; as a branch of the laws concerning trade and manufac- 
the ture. By that act, the apparel of almoſt all ranks of per- 
ade ſons in the ſtate, from knights and eſquires down to work- 
me men and ſervants, was preſcribed; ſo that no whim or ex- 


ain travagance of dreſs might be indulged to the ruin of the 


En- wearer e. This ſcheme of conomy went ſo far as to the 
m- diet of the inferior ſort. | 


wares, and merchandizes, if attainted at the king's ſuit, or 


ſtrained : merchants ingroſſing were to forfeit the thing 
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merce, if intended to be permanently beneficial, Among CHAP. XIIL 
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ac- WIHILE ſo much ſolicitude was expreſſed for the intereſt 


SY and welfare of trade, no leſs regard was ſhewn to that great 
a- medium of it, money. No /eerling, nor ſilver in plate, 


ex- nor veſſel of gold, was to be carried out of England, un- 


er pain of forfeiting the ſame, unleſs the king's ſpecial li- 
cence was obtained f. No ſterling halfpenny or farthing 


do- was to be melted; and any goldſmith or other ſo doing, 


hey was to be committed to priſon till he paid to the king the 
I value of that which he had . ?, The importing of falſe 


> Stat. 25 Ed. III. ſt. 4. c. 314, 16. 
* Stat. 37 Ed. III. c. 5. ' Stat. 9 Ed. III. ſt. 1. c. 1. f 
4 Stat. 37 Hd. III. e. 6 e 


Cn. 8, 9 1, 17, 12, 13, 
money 
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CHAP. XxIII. * was by ſtat. 9. Ed. III. aided by forfeiture there. 
of h; but we ſhall hereafter ſee, that in the 25th year of 
the king it was made high-treaſon. Proper authority was 
given to ſearch for falſe mewy: ſuſpected to be imported i. 
Many other laws were made on the ſu ibject of We coin, all} 
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now of very little importance k. 


BEFORE we come to thoſe ſtatutes that relate to the ad- f 
miniſtration of juſtice, it will be proper to mention ſome 
few which do not ſtrictly belong to that head, nor to any 
of the foregoing : one of theſe was for the denization of 


children born beyond ſca, one relating to non-c!aim upon 


fines, and another concerning fraudulent aſſurances. 
Tre ſtat. 25 Ed. III. ft. 2. was made to remove ſome 


doubt which was entertained about the denization of chil. 


_ dren born of Enzliſh parents out of the kingdom ; for which 
_ purpoſe the ſtatute explicitly declares the law of England | 
| always to have been, that the children of the kings of En- 


gland, whether born in the kingdom or without, ought to 
have the inheritance after the death of their anceſtors : and 


reſpecting others, it declares, generally, that all children 


inheritors who ſnould thenceforth be born out of the king's 


ligeance, if their fathers and mothers, at the time of their 


birth, were of the faith and allegiance of the king of En- 


gland, ſhould enjoy the ſame benefith and advantages, to 


have and bear their inheritances within the king's allegiance, 


as well as thoſe born within the alot of England; 


provided their mothers paſſed the ſeas with the licence and 


wills of their huſbands. And becauſe there was ſome doubt 


abont children born at Calais, that place not being out of 
the king's ligeance, it was declared by ſtat. 42 Ed. III. 
c. 10. that they ſhould be held within the benefit of the 


above law. 
_— * uae 25 Ed. III. f. 8. C. 12, 


Ir 


9 . 
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Ir was the old law of the land, that a fine properly le- CHAP. XIII. 
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vied in court ſhould bind all parties who did not make their 
claim within a year and a day; and this was recognized 
and Os by the ſtatute of Modus levands fines, 18 
Ed. 1.'. The great principle upon which fines were to 
be defended, was the peace and quiet thereby given to the 
poſſeſſion of property; tho” a ſolicitude not to preclude any 
one from obtaining juſtice, if he had a lawful c/aim, dic- 
tated the indulgence of a year to make it in. In this reign, 
the deſire of being always at liberty to do juſtice ſeems to 
have got the aſcendant over that to preſerve quiet; for it 
was at the diſtance of twelve years from the petition for 


that purpoſe n, ordained by ſtat. 34 Ed. III. c. 16. that the 


plea of non-claim of fines ſhould not be taken nor holden 
for a bar in time to come, The endleſs litigation to which 
property was ſubjected after this law, produced a repeal in 
the reign of Henry VII. when fines, as to this point, were 
reſtored to their former condition. 


Tux laſt act but two in this long reign is upon a aſubje& | 


which will be more fully diſcuſſed in the ſubſequent parts 
of our Hiſtory ; namely, the poſſeſſion of land by one man 
to the uſe of another, In what degree this practice of mo- 
difying property had obtained at the time of which we are 
now ſpeaking, may perhaps be collected from a recital of 
the ſtatute itſelf. 
that many people inheriting divers tenements, borrow goods 
in money or merchandize, and then give their tenements 
and chattels to their friends, by colluſion, thereof to have the 


profits at their will, and afterwards flee to the franchiſe of 


Meſiminſter, of St. Martin's-Le-Grand in London, or 


other privileged place, and there live a great time with high 


countenance, of anather man's goods, and profits of the ſaid 
tenements and chattels, till their creditors are glad to take 
a imall part of the debt, and releaſe the remainder. 


2 Vid. ant, 124 
Vou. IL D 4 


m Cott. 4 22 Ed. III. 21. 


The ſtat. 50 Ed, III. c. 6, complains, 
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CHAP. XI. was the grievance meant to fins cones ; for which eld 


EDW. III. 


Ok ſheriffs. 


the ſtatute ordains, that ſhould ſuch gifts be found to be | 
made by colluſion, the creditors ſhould have execution of 3 


the tenements and chattels, as if no ſuch gift had been 3 


made. One would have thought a ftroke like this, as it I 
wholly deſtroyed the end of ſuch confidential gifts, needed 


not to have been repeated; but ſuch was the ingenuity and 


perſeverance of mankind, that theſe colluſive gifts rather 
increaſed after this act, and were carried to ſuch lengths as 4 
to baffle the operation of many ſtatutes framed more ſpe- s 
cially and upon better experience than the preſent. 3 
To the account that is to be given of the alterations 
made in the adminiſtration of juſtice, it may be convenient 
to prefix a ſhort view of the laws enacted for the better 


regulations of ſome offices immediately connected with, : 
and afliftant to, courts of juſtice ; ſuch as thoſe of the ſhe- | 
riffs, coroners, bailiffs, and the like. 3 


FirsT, of ſheriffs. The ſtatute of Lincoln, ꝙ Ed. II. 
R. 2. directing that ſheriffs, hundredors, and bailiffs, 
ſhould be choſen from ſuch perſons as had lands in the fame | 
ſhires or bailiwicks, and that ſheriffs and bailiffs of fee 


ſhould cauſe their counties and bailiwicks to be kept by 


ſuch as had lands therein, was a proviſion ſo well calculated E 
to promote the dignity of the office, that it was required by E 


Rat. 2. Ed. III. c. 4. and in the next parliament by ftat. | 


4 Ed. III. c. 9. to be ſtrictly obſerved : the ſame was more 
explicitly re- enacted by ſtat. 5 Ed. III. c. 4. which requires 
the lands to be ſufficient to anſwer to the king and his * 4 
ple, if grieved. | 

TRE farming of counties and hundreds led to much op- 
preſſion and ditorder. It ſeems, that in former times all 
the counties in England were aſſeſſed to a certain ferm; 
and all the hundreds and wapentakes in the ſheriff's hands 
were rated to this ferm. Afterwards, ſays the act, appro- 
vors were ſent into ſome counties, who increaſed the ferms | 


9: fome hundreds and W notw ithſtanding the | 
crown |} 
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crown had, at divers times, granted out parts of the ſame CHAP. XIII. 
hundreds and wapentakes for the old ferms only ; but now 1 


of late the ſheriffs had been charged with the whole increaſe, 

amounting to a great ſum, which was a ſort of diſheriſon 
to ſheriffs, and tending to the oppreſſion of the people. It 
was thought this would be remedied by annexing to the 
counties ſuch hundreds and wapentakes as had been lett by 
the preſent king ; and this was done by ſtat. 2 Ed. III. c. 12. 
which alſo directs that they ſhould never again be ſevered. 

Again, becauſe ſheriffs had lett hundreds and wapentakes 

at ſo high a ferm that the bailiffs could not pay the ferm 

without extortion and mal- practices, it was enacted by 
ſat. 4 Ed. III. c. 15. that ſheriffs ſhould lett them at the 

old ferm, and not above; and if 85 did, they were to be 

puniſhed by the juſtices. 

To prevent one inſtance of et it was enacted, 
by ſtat. 4 Ed. III. c. 10. that ſheriffs and gaolers ſhould. 
receive and fafely keep all thieves and felons delivered to 
them by conſtables and townſhips, without taking any thing 
for ſo doing; and they were to be puniſhed by the Juſtices 
of gaol-delivery, if they acted other wiſe. p 

In the 14th year of the king, the office of ſheriffs un- 
derwent a fuller conſideration, and ſome proviſions of a 
more general nature were deviſed for the reformation of it. 
It had been the practice for ſheriffs ſometimes to have 
grants of their bailiwick from the king for term of years : 
this was found to render them more ſecure in their miſcon- 
duct, and all the evils complained of became thereby more 
inveterate. It was now ordained, that in future no ſhe- 
tiff ſhould continue in office more than a year, and then a 
new one ſhould be appointed in his place by the chancellor, 
treaſurer, and chief baron of the exchequer, taking to them 
the two chief juſtices, if they were preſent : this was to be 
done on the morrow of Al Souls, at the exchequer v. d. Be- 


n Ch. 3. confirmed by ſtat, 28 Ed. II. c. 7. 


Ddz3 - ſides , 
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CHAP. XIII. ſides re- enacting the befare-mentionad proviſions about WE 1 
ting hundreds to ferm, it was ordained, that ſheriffs ſhould } 
put in bailiffs and hundredors, having lands within the 
bailiwick, for whom · they would anſwer. The ſheriff”; 
buſineſs was to be done by ſuch bailiffs and hundredors and 
their under-bailiffs, without any out-riders, as they were ; 
called, and others who had lately been employed by ſheriffs, 
and had committed great exceſſes: the ſame of bailig. 
errant, as they were termed, who were no longer to be in 
counties, but v here they were uſed in the time of Edward I. 
and no more than one in a county, Theſe bailiff5-errant | 
and out-riders were deputies to the above officers ; and as | 
they were on that account leſs reſponſible, ſo were they more 
iniquitous in their employments, All others who had baili- 
wicks or hundreds in fee, were to put in ſuch bailiffs as | 
they would anſwer for; and if they lett them, it was to 
be on the old ferm. If ſheriffs, or their fermors, offended | 
againſt this act, the hundreds and wapentakes where the de- 

fault was, were to be ſeized into the king's hand, and them- | 


— 
EN W. III. 
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ſelves committed to priſon till they had made fine to the 


king: the ſame of thoſe who had bailiwicks in fee, upon 
default of their bailiffs »: ſheriffs were alſo to put 3 in ſuch | 


gaolers as they would anſwer for p. 


NorwirhsrANDING Magna Charta had directed that 
ſheriffs ſhould hold their tourn after Eaſter, and after Mi- 
chaelmas ;, yet it ſeems ſome ſheriffs, not attending to that 

act, held their tourn ſometimes in Lent, and ſometimes af. 


ter the Yule of Auguſt; ſeaſons heretofore ſet apart for devo. 


tion and harveſt. It was therefore enacted, by ſtat. 31 Ed, 


III. ſt. 1. c. 15. that the tourn ſhould be held twice a-year ; 


once within a month after Eater, and once within a month 


after Michaelmas; and' if a ſheriff held it any otherwiſe, 
he was to loſe his tourn for the time. The laſt act about 


ſheriffs in this reign was ſtrt. 42 Ed, III. c. g. which, 


» Ch. - „ch. 10. 


beſide⸗ 


re 
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reſides fe directions about tranſmitting their 4 in- chax. XIII. 
to the exchequer, ordains, not only that no ſheriff, but that 
no under-ſheriff, nor ſheriff's clerk, ſhould abide in his 
office more than a year. 

As to coroners, it was enacted by ſtat. 14 Ed. III. f. 1. 
c. 8. that no coroner ſhould be choſen unleſs he had lands 
in fee in the ſame county, ſufficient to enable him to anſwer 
the people. Again, all coroners were to be choſen in full 
county by the commons of the county, of the moſt meet 
and lawful people that were to be found in the county, to 
execute the office, except in caſes where the king or any 


lord, by his franchiſe, had a right t to appoint 4. 


— — 
EDW. III. 


4 Stat, 28 Ed. III. c. 6. 
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CH a FF. 0 


E D W A R D III. 


mere in 8 Council—The Court of the 
Steward and Marſhal—T he King's Bench Error in the | 
_ Exchequer —Fuſtices of Aſſiſe and Nifi Prius, &c,—— | 
Attaints—Proceſs of Outlawry—E xecution of Merit 
Dualifications of Furors—Law Wager —Statute of Fea-| 

fail —Pleadings to be in Engliſh—Statute of Treaſons— 
Riots — Of Indiftments—A Fury de Medietate Lingua—! 


The Benefit of Clergy—Of Pardons — Proceſs of Ton 
27 6 of Ten of the Peace. 


CHAP. XIV. QE v ER AL regulations were made oy the parliament 
in this reign, for the better and more regular admini- 
ſtration of juſtice. Theſe conſiſted partly in a new diſpoſi- 
tion or arrangement of the courts, and partly in providing 

new endes We ſhall firſt ſpeak of the former. 
Tux moſt ſtriking change made in any of the courts 
was that which regarded the high court of parliament. The 
4 judicature exerciſed by this ſupreme tribunal has been ex- 
Judicature in plained in the former part of this Hiſtory *. What was 
Varlament. then ſaid, was founded upon the teſtimony of very ſcanty 
materials, confirmed by the analogy obſerved in cotempo- 
rary judicatures, and the experience of later times. Io 
thoſe later times we are now arrived. In the reigns of 
Edward I. II. and III. we find records of proceedings in 
parliament, which inconteſtibly verify what was before de- 


— TP | ; 
EDW. III. 


2 Vid. ant. vol. I. 6. 0 
| | livered 
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cature, whether civil or criminal. From them alſo may 
be collected ſome intimation of the judicature of the coun- 
cil, and the way in which that court, and the courts of 
exchequer, king's-bench, chancery, and common-pleas, 


parliament. If we had adhered in this inſtance to the me- 
thod we have rigorouſly purſued in all other parts of our 
hiſtorical deduction, that is, to take notice of juridical facts 
as early as the remains of antiquity afford any notice of 


in the reign of Edward I.; but they were deferred to avoid 
repetition, and to accommodate the narrative to the rea- 
der's attention; which, as it was neceſſarily to be much 
engaged, in this reign, on the alterations made in the court 
of parliament, it was thought, would be better prepared for 
ſuch alterations by a ſtatement of the whole ſubject at the 
time, than by ſcattering it in different places. It muſt 
therefore be underſtood, that what is now faid of the juriſ- 
diction of the court of parliament is equally applicable to 
the reigns of Edward I. and II. and indeed, as we con- 
jecture, to all the reigns preceding, rom the origin of the 
Norman conſtitution. 


TRE great extent of the juriſdiction of parliament in 
Judicial matters, ſeems owing to the idea of ſuperintendence 


and ſupremacy attributed to that aſſembly by the people. 


It was thought, that the parliament was to redreſs all 
wrongs, to remedy all abuſes, and remove all difficulties, 


with which a man was Feld either in his perſon or pro- 
perty. In conſequence of this notion it happened, at 
every meeting of parliament, that petitions poured in from 
all quarters, not only upon ſubjects of public and national 
concern, but for relief in private affairs. Lheſe petitions 
were exhibited by all ſorts of perſons, upon all ſorts of 


matters, and to o obtain every ſpecies of relief which the pe- 
| D d 4 titioners 


were connected with, and dependent upan the court of 


them, we ſhould have introduced the preſent obſervations 
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livered on the judicial character of this aſſembly, and fur- CHAP. XIV. 
niſh materials for forming an accurate judgment of its judi- 
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CHAP. XIV. 
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titioners thought moſt deſirable in their ſituations. When 
' petitions were ſo numerous, and the objects of them ſo 
multifarious, it could not but happen that many were fri- 


volous, and many were ſuch as evidently belonged to an- 


other juriſdiction. To diſtinguiſh between thoſe that 


were properly within the cognizance of parliament, and 
thoſe that were not; and alſo in order that thofe which 


: belonged to other courts, might be duly remitted thither ; 


certain prelates, earls, barons, and others, were appointed 
in every parliament to be recievors and tryors of petitions. 
Theſe were to examine all petitions, and upon full conſi- 
deration thereof, were to indorſe upon them what courſe 
was to be purſued by the petitioner to obtain redreſs ; re- 
ferring him, according to the nature of the caſe, either to 


the full parliament, to the council, to the chancery, or to 


ſome of the other courts. It was for this reaſon that the 
recievors and tryors of petitions are ranked by Fleta among 
the king's courts ; tho”, as he ſays, their buſineſs was not 
to determine, but ook to hear and examine, and make 
their report®. This is the outline of the court of parlia- 


ment, the features of which deſerve further conſideration. 


"THERE was one circumſtance common to all theſe 
petitions, that they were addreſſed either a ng/tre ſeignour 
le roi, et a ſon conſeil, &c. or to the king ſingly, without 


naming the council at all; tho' the former was the more 


common form. As to the matter of theſe petitions, it will 


be difficult and unneceſlary to ſpeak of them particularly: 


the curious reader, by caſting his eye over the parliament- 
rolls of this and the two preceding reigns, will judge whe- 
ther what was above ſaid of the extent of this judicature 
is well founded. Petitions were infinite as to the particu- 
lar objects of them ; but they may be divided into two ge- 


neral heads ; namely, ſuch as were the original commence- 


Vid. ant. 247. 


ment 
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ment of a ſuit, and ſuch as complained of error or delay in CHAP. XIV. 
any ſuit depending in the courts below. | — IIs 


THE manner in which petitions were treated, is beſt 
ſen by the anſwers they received. Petitions that were 
originally for redreſs, very commonly contained matter 
which was properly cognizable only at common law; in 
ſuch caſe the recievors and tryors, upon examination of the 
matter, would indorſe the following anſwers: Sue a la 
comein ley, ſue brief de treſpaſs, et aixi de manace $'il vous; 
and the like. If it was in ſome matter of the revenue, 
the anſwer would be, Soit mande as treſorer, et barons de 
Pexchequer, que viewes ef ſerches les roules et remembran- 
ces de Pexchequer, et aiſſi appelle aucuns de juſtices, $11 be- 
ſugne, facent outre en diſcharge le dit et que ley 
t reſon demandent%, If the petition related to any of the 
king's charters or grants, the reference was uſually to 
the chancery, which ſeemed to have a nearer connection 
with the council than the other courts. An anſwer to one 
petition is thus: Sort ceſte petition mande en chancellerie, et 
log; ſoient bons genz aſſignez d'enquere, en la preſence 
des auſcuns de la chambre, Sils y veuillent etre, fi les chaſes 
contenue en la petition ſoit veritables : et Þ engueſte iſſint 
priſe, et retourne en chauncellerie, le chaunceller vene le fait, 
& ©. et, appellez le ſeneſchal de la chambre, ou ſon lieu- 
tenants, et les ſerjcantx le roi, et auſcuns des juſtices, ſolonc 
ce quit verra que ſoit a faire, et oiex les reſons pur le roi 
et pur la partie, face outre droit et reſon. To another: Soit 
cefle petition maunde en chancellerie, et illoeqg; appelle le 
counſail Ia roigne, et oiex les reſons d'une part et d' autre, 
foit ent outre fait droit fl. If it was a matter proper for the 
cognizance of the council, an anſwer to this effect uſed to 
be given: Veigne devant la counſaile et declare la matere 
contenue en la pm 


Ld 


© 21 Ed, III. Pet. art, 24. vo. © 21 Ed, III. Put. Parl. 69. 
© lbid, | f Ibid. 70. 
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tions for redreſs. The petitions themſelves are rather ex- 


amples of what the people expected from the parliament, 
than of the juriſdiction really exerciſed by it. Among the | 
_ petitions to parliament we find fome indorſed with theſe 
anſwers: Coram rege & magno concilia; and ſometimes 
an anſwer concluded with theſe words, et iſſint fuit reſ. 
pondu en plein parlement. Theſe and the like anſwers, 
it ſhould ſeem, ſignified that the parliament had heard and 
decided upon the petition judicially, by a ſolemn judgment 


and an award made upon it. Matters that were determin- 
ed in this manner by the parliament were thoſe for which 


the common law had no remedy, or which were of too 


great importance to be referred to the council, the other 
tribunal, next the parliament, for ſupplying the defects of 


the common law. In this way were original * in 


parliament exhibited and diſpoſed of. 


TE manner in which petitions for direction i in "EI de- 


pending in the courts were entertained by parliament, will 


appear from a few inſtances where ſuch interpoſition was 


made. In the 21ſt year of this reign there is a petition to 


the king and council, ſtating that the parties were implead- 
ed by writ of /c:77 facias before the juſtices of the common 
bench; Which plea had been fix years depending, and the 


judges could not yet agree upon the judgment, though | 


they had been frequently commanded by the king ſo to do; 
the petitioners therefore, ſtating themſelves to be greatly 
aggrieved by ſuch delay, prayed the king that he would 


command the chancellor, or the clerk of the privy-ſeal, 
to ſend a writ to the juſtices to cauſe the record in the ſaid 


plea to come into full parliament, that the matter upon 
which they doubted might be debated before the peers of 
the land, and fo might be finally determined by their advice 
and phat of other Nel men®: the anſwer to which was, 


b 211 d. III. pet. Parl. 82. 


that 


Task are ſome inſtances, out of many others, of the | 
manner in which the parliament diſmifſed certain applica. | 


ENGLISH LAW. FT 


he MW chat the record and proceſs ſhould be brought before the CHAP. xiv. 


a- council, and upon view thereof, due diſcuſſion ſhould be had. EDW III. 
x- W Many inſtances of ſuch applications to parliament might be | 
it, produced b. 


he I was not only by petition of the parties that ſuits de- 
le pending in the courts below were brought into parliament, 
© but alſo on the motion of the judges themſelves, who, in 
5 caſes of doubt and difficulty, would rather take the advice 
5 of the parliament, than hazard their own judgment. In 


d the 40th year of this king i, Thorpe ſays, that he and Sir 
i Hugh Green went together to the parliament, where there 
: were preſent at leaſt twenty-four biſhops and earls, and 
A aſked the opinion of thoſe who had been the makers of 
the late ſtatute of jeofail, concerning the alteration of a 
record, At another time,“ the ſame judge ſays k, «© we 
« were commanded by the council, that when any caſe of 
“ doubt ſhould happen, we ſhould not go to judgment 
« without good advice: therefore, (adds he, in the caſe 
© then before the court) go to the parliament, and as they 
« will have us do, we will, and otherwiſe not.“ Inſtances 
of this kind of reference were frequent in this reign, when 
the conſtant ſitting of that aſſembly afforded more oppor- 
tunity for this intercourſe, than in any of the former pe- 
riods. It was in the ſpirit, and in purſuance of the prac- 
tice then in uſe, that the famous ſtatute of treaſon, 25 Ed. 
III. ordains, that when any new caſe of ſuppoſed treaſon 
ſhould ariſe, not preciſely within the terms of that act, the 
judges ſhould not proceed upon their own conceptions, but 
ſhould take the opinion of the next parliament. 


WHAT we have been ſaying of petitions in parliament 
related chiefly to civil affairs. It was not leſs common to 


* bow Cotton Abri. pa. 20, * 39 Ed. III. Mich, 35s 
long eaſe reported, | e ce 
5 : 40 Ed. III. 34. | Ke * 
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petition parliament in criminal matters: upon which the 
parties would be directed to ſue a writ of oyer and terminer, | 
or take ſuch other ſteps according to their caſe, as the 
common law preſcribed. But criminal proſecutions were 
inſtituted in parliament in another way than by petition, 
The lords conſtituted a great inqueſt, which was to pre- 
ſent and try each other. There are numberleſs inſtances |} 
of ſuch a juriſdiction all through this reign. In the fourth } 
year we find a ſtring of articles charging Roger Mortimer 
with certain treaſons, felonies, and miſdemeanors. At 
the end of the record it is ſaid, that the king charged the | 
earls, barons, and peers of the realm, with the ſame ; upon | 
which the ſaid earls, barons, and peers, having examined | 
all the articles, returned back to the king in the ſame par- | 
liament, and all pronounced by the mouth of one of them, | 
that the matter contained in thoſe articles was notorious to | 
them and to all the people : wherefore they, the ſaid earls, | 
barons, and peers, as judges of parliament, by aſſent of | 
the king in the ſame parliament, awarded and adjudged, 
that the ſaid Roger ſhould be drawn and hanged as | 
| traitor ; and order was accordingly given to the earl mar- 
ſhal to execute the ſentence n. It appears very clearly from 
this caſe who were the judges in ſuch parliamentary trials; 


namely, that the lords were to ſit in judgment on each 


was to be punifhed in this parliament, and which was no- 
thing leſs than the murder of the late king, excited a ſort - 
of reſentment in the parliament, and carried them further | 


other, as peers. But the enormity. of the offence which 


than the lawful bounds of their juriſdiction ; for they paſſed 
ſentence of death upon ſeveral commoners. To prevent, 
however, this being drawn into precedent in future, the 
parliament cauſed the following memorandum to be en- 


tered on the roll: That it was aſſented and agreed by the 


m 4 Ed. III. 1. Roll. Parl. 


king) 
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king, et toutz les grants, in full parliament, that thongh CHAP. XIV. 


the peers had taken upon them to give judgment, with the 
king's aſſent, upon certain perſons who were not peers, 


yet no peers in future ſhould be held or charged 10 wie: 


judgment on any other than their peers ®, 


In conformity with this reſolution, it t appears in the 
ſame parliament, among the placita coronæ, when Sir 
Thomas Berkeley was to be tried for the ſame offence of 
murdering the king, and he alledged he was out of Berke- 
ley-caſtle at the time, and therefore not conſenting to the 
murder, that the record runs thus: de Hoc, de bono et malo 
ponit ſe SUPER PATRIAM. deo venerunt inde JURATORES 


coram domino rege in parliamento ſuo, &c9. 


ALL theſe proſecutions in parliament were brought for- 


ward by articles exhibited ; but who were the perſons ap- 
pointed to exhibit ſuch articles, and to ſtand forth as proſe- 
cutors, does not appear. Towards the latter end of this 


reign the commons took this burthen upon themſelves ; 


and among their other petitions, began to exhibit accuſa- 
tions for crimes and miſdemeanors againſt offenders who 
were thought to be out of the reach of the ordinary courſe 
of the law, In theſe proſecutions the king and lords were 
conſidered as judges. The firſt of theſe is in the 42d year 
of the king, when Sir John Lee was impeached by the 
commons for mal- practices while ſteward of the houſhold, 
and for fraud in ſame private tranſactions; concerning all 
which he was heard before the great council v. In the 5oth 


year the commons preferred impeachments againſt many 


delinquents, and theſe were tried by the lords, Thus was 
this formidable mode of proſecution by impeachment of the 
commons firſt ſet on foot. 


> 4 Ed. III. Roll. Parl. 6 ? 42 Ed. III. Rot. Parl. 20. 
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Tur tribunal next in authority to the parliament was | 
the council, As the parliament was often called by this | 
name, and there was beſides more than one aſſembly of | 
perſons called the council, much difficulty has arifen in en- 
deavouring to diſtinguiſh between them. We have ſeen, 
that petitions to parliament in private matters were ad- ö 
dreſſed a no/tre ſeignour le roi, et a ſon conſeil. The king 
had a council which conſiſted of all the lords and peers of 
the realm, who, it ſnould ſeem, were called together by | 
him at times when the parliament was not fitting : this | 


was Called the grand council, as well as the parliament 


(being probably the original commune concilium regni, be- 
fore the commons were ſummoned thither), and was ſo | 
termed to diſtinguiſh it from the other council, which the 


king uſed to have moſt commonly about him for advice in 
matters of law. This laſt council (which in effect ap- 


proached very near to what has ſince been called the privy / 


council) conſiſted of the treaſurer, chancellor, juſtices, ba- 


rons, the keeper of the rolls, the maſters in chancery, the | 
cChamberlains of the exchequer, juſtices in eyre, juſtices | 


aſſigned, juſtices in Wales, the king's ſerjeants, the ſe· 


cretaries of ſtate, clerk of the privy-ſeal, clerk of the ward- 
robe, and ſuch other perſons as the king was pleaſed to ad- 


viſe with 2. In both theſe councils the king ſat as judge, 


and cauſes heard there were faid to be coram rege in 
| concilio. 


THE nature and conſtiturion a the former of theſe t two 
councils is leſs known to us than that of the latter; but it 
may be diſcerned, that both of them kept up a very cloſc 
correſpondence with the parliament ; ſo that cayſes were 


_ adjourned from thence into either of the councils, and 
were there heard and finally determined. Inſtances of ſuch 
adj ournments into the inferior of theſe councils were very 


2 Vid, ſt. 14 Ed. In. ſt. 1. C. 5 


com 
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common, on account of its being almoſt ei in readi- CHAP. XIV. 


neſs to be called together, the king being ſeldom without 
ſome of the perſons conſtituting this council about him : 
ſuch references are to be found almoſt in every page of the 


parliamentary rolls. But adjournments into the great 


council were not ſo common, as it was ſeldom called; 
and when it did fit, it was generally after the diſmiſſion of 
the commons, to make ordinances, or determine matters 
that were agitated and remained unfiniſhed in the laſt par- 
lament. The impeachment before-mentioned which the 
commons preferred againſt Sir John Lee in the 42d year 
of the king, was finally determined by the great councilt: 

and probably many other matters which appear by the rolls 
to have been determined by the council, might have been 
heard by the great council; but owing to the appellation 
being equivocal, it is not now eaſy to diſtinguiſh the one 
from the other. The method of addreſs to the two councils 
was, like that to the parliament, by petition ; and the ob- 

jects of juriſdiction there were ſuch queſtions, whether civil 
or criminal, for which the law had not ſufficiently, or not 
at all, provided. The king's council uſed to ſit in dif- 

ferent chambers that were about the palace; ſometimes en 

la chambre de peincte; ſometimes en la chambre blanche, or 

en la chambre de marcolf; and, as ſome ſay *, en la chambre 
des etoiles; to which place of their fitting the general re- 

turn of certain writs in this reign, coram nobis in camera, 

referred ©; it very often ſat in the chauncery. 

HAviNnG premiſed theſe obſervations upon the ſtate of 
the judicature in parliament and the council, the alterations 
made in both by ſome ſtatutes paſſed in this reign will be 
better underſtood. There was only one ſtatute that at all 
affected the judicaturg of the parliament. This was ſtat. 
14 . III. ſt. 1. c. 5. which was intended, partly, to re- 


g Parl. Rot. 27. a Vid. Parl. Rot. bene 
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CHAP. XIV. lieve that aſſembly Gian the burthen of anſwering al ap- 
| IN i, plications from the courts below, and partly, by eſtabliſh 
| ing a fort of perpetual committee of parliament for that : 
| purpoſe, to render the courſe of obtaining advice and di | 
rection in judicial matters more regular and eaſy, The 4 
ſtatute complains, that man miſchiefs happened en f 
delays of judgment, as well in the chancery as in the king's} 8 
bench, common bench, exchequer, before juſtices aſſign : 
ed, and other juſtices appointed to hear and determine; 1 
which delays were occaſioned by the difference of opinion 
among the judges, and by other cauſes. To remedy thi q 


in future, it was ordained, that henceforth there ſhould, atf lia 
every parliament, be choſen a prelate, two earls, and twal all 

| barons, who ſhould have commiſſion and power from the 2 lia 
king to hear, by petition delivered to them, all complain eſt 
of delays or grievances done to them. Such lords were toll 
have power to cauſe to come before them at Weſtminſter BY ju 
or elſewhere, the tenor of records and proceſſes of ſuch g 4 
judgments fo delayed, and to cauſe the juſtices who were by 

| then preſent to come before them to hear the cauſe and un 
reaſons of ſuch delays: which cauſe and reaſons being ſo. = 
heard, they, by advice of themſelves, and that of the chan ; Ch 
cellor, treaſurer, the juſtices of the one bench and of the "Mp 
other, and others of the king's council, as many and ſuch pee 
as they ſhould think convenient, were to proceed to tale al def 
good accord, and make a good judgment; and according tal gre 


ſuch accord ſo taken, the tenor of the record, together 
with the judgment fo accorded, were to be remanded bell = - 
fore the juſtices where the plea depended, for them to give 


wa: 
judgment immediately according to the record. However cor 
if the difficulty ſeemed ſo great that it could not well be pol. 
| . : ＋ 3 : | bol. 
determined without aſſent of parliament, it was enacted, 7H 
that the ſaid tenors ſhould be brought by the faid choſen mi 


lords to the next parliament, and there a final accord andf 
judgment ſhould be given, according to which the judges 
| ſhould be commanded to proceed to give judgment. I 
„ 


7 


ENGLISH LAW. 


put this act into immediate execution, a commiſſion of this CHAP. XIV, 


ſort was immediately iſſued to the archbiſhop of Canter- 
bury and four lords. 

Travs was a ſubſiſting council of reſort provided during 
the intervals of parliament ; but the ſupreme court of par- 
tament, which had diſtruſted the judges, would not con- 
fide their whole authority even to this delegation out of 
their own body, but by the expreſs proviſion of this ſtatute 
reſerved to themſelves the final deciſion in all points of 
difficulty and doubt. It appears, even after this act was 
paſſed, that the judges did not ceaſe to recur to the par- 
lament for advice immediately; and as there are thro” 
all the rolls many inſtances of ſuch petitions to the par- 


WT lament, it may be doubted whether this itatute and the 


eſtabliſhment thereby appointed were much attended to. 


WHILE the intercourſe between the courts of ordinary 
juſtice and the houſe of lords was endeavoured to be check- 
ed by the former ſtatute, the ſupreme judicature exerciſed 


by the council, in matters both civil and criminal, was put 


under ſome reſtraint by ſeveral ſtatutes. "Theſe reſtraints 
were at that time conſidered as in ſupport of the Great 
Charter of Liberties, which had forbid all impriſonment 
or diſſeiſin of frechold but by the judgment of a man's 
peers, or the law of the land : the proceſs and proceeding 


before the council were looked upon as derogatory to this 


great ſtandard of common juſtice, and therefore not to be 
tolerated. 5 : 

THe jealouſy entertained of the power of the council 
was juſtified by the preſent ſtate of our judicial polity, 
compared with what it had been in times leſs ſettled and 
poliſhed. The judicature of the king in council had been 


admitted for wiſe reaſons originally, tho* as wiſe ones 


might now be urged for its abrogation. It was principally 


Y Vid, ant. 471. 
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CHAP. XIV, calculated for times of diforder; when the common courſe 1 


Coon 
E DW. III. 
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of juſtice was circumſcribed to very narrow bounds, and 
ordinary judges were unable to enforce the execution of the 
law againſt powerful ſubjects. When the ſtate of ſociety 


was altered, and things grew more ſettled, ſuch ſupreme © 


powers ſeemed no longer neceſſary. Again, the common 


law during this and the preceding reigns had arrived to 


ſuch a degree of perfection, that arguments from the in- 


competency or defect of ordinary proviſions were now of no 


avail : the remedies of the law were ſo encreaſed in num- 


ber, and their execution ſo effectually ſecured, that it was 
no longer requiſite to recur to the judicial character of the 
king, to ſupply by his prerogative the inſufficiency of law. 
All injuries now found redreſs in the courts below ; and 4 
to recur to any other juriſdiction was thought OR g 
dangerous, and burthenſome to the ſubject. : 5 

SUCH arguments of convenience and propriety co- = 
operating with the dread impreſſed by an authority that was 
as much or more perhaps of a political than judicial nature, ' 
contributed to raiſe a clamour againſt the council, and oc- 
cCaſioned ſeveral acts of parliament, which contributed to 
diſcountenance any unneceſſary application to the king in f 
council, and allowed it only on ſuch terms as, it was thougit, 
might prevent an abuſe of it. We ſhall conſider theſe par- 
liamentary regulations in the order in which they were paſſed, ; 
Tux firſt ſtatute on this ſubject was made in the 2 5th of | 
Ed. II *. which enacts, that, according to the Great Char- 
| ter, none ſhould thenceforth be taken by petition or - 
geſtion made to the king or his council, unleſs it was by 
indictment cr preſentment of good and lawful people of the 
ſame neighbourhood where the fact was done, in due man- 
ner, or by proceſs of writ original at the common law. 
Thus far of criminal inquiries. Furthem as to civil mat- | 


* "Nat; J. c. 4. 


thi 


co 
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or his freehold, unleſs he were duly brought in to anſwer, 
and was fore-judged of the ſame by the courſe of the law z 
and if any thing was done otherwiſe, that it ſhould be re- 
dreſſed, and held void. It was thought not ſufficient to 


declare ſuch proceedings to be void; but, ſuggeſtions to 


the king being often falſe or malicious, it was enacted, by 
ſtat. 37 Ed. III. c. 18. that, to prevent ſuch for the fu- 
ture, all perſons making ſug ggeſtions ſhould be ſent with 
them before the chancellor, treaſurer, and the council, there 
to find ſurety for proſecuting their ſuggeſtions ; and if the 
ſuggeſtions were Fund evil, that the party ſhould incur the 
ſame penalty as the adverſary would if convicted, and then 
the matter ſhould be left to the proceſs of the law, This 
latter clauſe was repealed in the next year, and inſtead 
thereof it was ordained v, that a perſon failing in proof of 
his ſuggeſtion, :cooning to the former ſtatute; ſhould be 
commanded to priſon, till he had agreed with the defendant 
for the damage and flander he had ſuſtained, and beſides, 
made ranſom and fine to the king: | 


 ErTHes the evil was not abated by theſe ſtatutes, or the 
uneaſineſs of the people required further declarations of 
the parliament on this ſubject, We find, about four years 


after this, an act which ſeems to give a finiſhing blow to 


all extraordinary judicature whatſoever, whether civil or 


criminal, The commons having again complained that 


perſons were brought before the king's council by writs 


and otherwiſe upon grievous pain *, againſt the law, it was 


enacted; by ſtat. 42 Ed. III. c. 3. that no man be put to 
anſwer before juſtices without preſentment or matter of 
record, or by due proceſs and writ original, according to 
the old law of the land; and that any thing done to the 
MT ſhould be void. Seme plauſible exceptions, no 


y Stat 38 Ed. III. ft. r. c. 9. 2 Sur greve Peine. 
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The court of 
the ſteward and 
mai ſhal. 


HISTORY OF THE 


doubt, were deviſed to prevent the full operation of this | 
ſtatute, as the council {till continued in the exerciſe of its 


judicial authority, both civil and criminal. 


Tus much has been faid of the ſupreme courts held 
coram rege in parliament and in council, We now pro- | 
ceed to the inferior courts. If theſe were taken in the or- ; 
der to which they ſeem intitled by the dignity of their ſtyle, | 
we ſhould firſt ſpeak of the two courts coram rege; that 
ubicunque fuerit in Anglia, and that in cancellarid. But | 
we ſhall firſt ſpeak of the court of the ſteward and marſhal ; | 
a tribunal, as we have feen, once of great eminence, but 
now ſinking both in juriſdiction and importance, owing to | 
the increaſing authority of the king's bench, which derived 


perhaps fome of 1 its cognizance from this court. 


Ir was enacted, by ſtat. 5 Ed. III. c. 2. that inqueſts | 
before the ſteward and marſhal of the king's houſe ſhould | 
be taken by men of the country thereabouts, and not by | 
men of the king's houſe, except in caſes of contracts, co- | 
venants, or . made by men of the king's houſe of 
the one part and of the other, and within the houſhold, 


according to the ſtatute made in the time of Edward I*. 


It was ordained, that if any one would complain of error 


in this court, he ſhould have a writ to remove the record 


and proceſs before the king in his place, that is, in the 
king's bench: ſo that the king's bench was confirmed in 


that appellate juriſdiction, which the court of the ſteward and 


_ marſhal poſſeſſed once over the other courts. This act 
was confirmed, or rather re· enacted, in ch. 2. and 3. of | 


Rat, 10 Ed. III. 
Tun re-enacting the arovifiens. of this act, and the 


petitions of the commons againſt this court during this 


reign, ſhew, that its juriſdiction created great jealouſy and 
diſcontent. In the 25th year of the king, the commons 


8 Vid. ant. 2 35. 


prayed, | 
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prayed, that none of the king's ſervants implead any one CHAP. XIV. 
in the marſhalſea ; which was refuſed ; as indeed it would „ 
have been confining this court wholly to thoſe of the | 
houſhold v. In the Soth year, it was prayed, that the 
ſteward and marſhal ſhould hold plea of nothing but what was 
contained in the ſtatute of articuli ſuper chartas ; and that 
the limit of twelve miles might be reckoned either from 
the king's preſence, or the place of the houſhold, and not 
from both ; and that the ſteward ſhould keep his ſeſſion 
within three miles of the king's preſence, To this it was 
anſwered, that the twelve miles ſhould be reckoned either 
from the king's preſence, or from the houſhold, and not 
from both ©, In the fame year it was ſtated to the parlia- 
ment by the commons, that there was great complaint of 
the marſhal's court throughout the realm ; in anſwer to 
which the parliament defired that the grieyances might be 
ſpecified 4. In the following year it was prayed, that the 
maxſhal might not intermeddle in that part of Southwark 
which was called guildable ©; and again, that it might be 
declared by ſtatute what pleas the marſhal ſhould hold, and 
that preſcription might be allowed before him, as well as 
before other juſtices of the king*. But after all theſe com- 
plaints, this court was left to continue upon the ground of 
the above ſtatutes and the old common law, 
 TFHERE appears nothing new reſpecting the court co- The king's | 
ram rege ubicungue, &c, commonly called the king's bench, bench. 
unleſs the frequent mention of the marſhal, as the officer 
and gaoler, may be conſidered as ſuch. We find the mar- 
ſhals of the king's bench ſpoken of very familiarly at the 
beginning of this reign ; eſpecially in ſtat. 5 Ed. III. c. 8, 
relating to the bailing of felons : as this act ſtates ſome 
A things very particular, it may be well to give it at length. 
s It begins with complaining, that perſons indicted of felo- 


> Cott. Abri. 25 Ed. III. 34 © Ibid, 37, 
© Ibid. 50 Ed. III. 82, * Ibid. 38. 
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nies, robberies, and thefts, uſed to remove the indictment 


before the king, and there ſurrender themſelves; upon 
which they would be let to bail by the marſhal of the king's 


bench, as were alſo perſons appealed, againſt whom an | 


exigent had been awarded, As this was letting dangerous 


offenders looſe upon the country, it was neceſſary ſome re- 


ſtraint ſhould be put on the marſhal's power of bailing: 


it was therefore enacted, that ſuch perſons ſhould be kept 
in priſon ; and if any marſhal was complained of within 


term for doing otherwiſe, that the Juſtices ſhould do what 
was right, At the end of every term the marſhals were 


to chuſe the juſtices, previous to their departure from the 
place (ſuppoſing, as was fometimes the fact, that the king's 
bench ſat in many different parts of the kingdom in different 


terms) in what town they would keep their priſoners ; and 
there they were to hire houſes at their own colts for keeping 


of ſuch priſoners, and were not to ſuffer them to wander 


abroad neither with bail nor without; and if any were 


found wandering, the marſhal was to be impriſoned for 
half a year, and ranſomed at the king's will. After the 
ſtatute had made this proviſion for the marſhals of the king's |} 


bench, who it ſhould ſeem were deputies intruſted on oc- 


caſion of removals of that court, it enacts, reſpecting the 


marſhal, that it ſhould be done within the verge, as reaſon 


| ſhould require. A diſtinction, and at the fame time a fort | 
of connexion 1s here marked between the marſhal of the 


verge and the marſhals of the king's bench, which ſeems 


to juſtify a conjecture that this officer was adopted from the _ 
court of the ſteward and the marſhal. - In the 22d year of 
the king, the commons wanted to carry this law againſt 


the marſhals ſtill further; for they prayed, that if they let 
any body at large, who was committed for the peace, they 


| might anſwer. 1 in e but this was py 8. 


2 Cott. Abri. 22 Ed. UL, 20. 
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WuEx Magna Charta declared that common pleas CHAP. XIV. 
ſhould be held in a certain place, it ſeems to have been un- FBW III. 
derſtood as of a certain court for ſuch pleas, and not of a | 
certainty of place where that court ſhould be held ; for we 
find the common bench had been removed like the king's 
bench, tho' perhaps not ſo frequently, as it did not in its 
ſtile import to be attendant on the perſon of the king. 

To prevent the expence and miſchief which happened to 
ſuitors by ſuch removals, it was ordained by ſtat. 2 Ed. III. 
c. II. that before ſuch removal the juſtices ſhould be 
warned thereof, in order that they might duly adjourn the 
parties, and fo prevent the loſing of chais proceſs. 

TRE court of exchequer underwent ſome parliamentary 
regulations. The exchequer was a depoſitory of records; 
and therefore by ſtat. ꝙ Ed, III. ft. 1. c. 5. it was ordained, 
that juſtices of aſſiſe, gaol- delivery, and of oyer and termi- 
ner, ſhould ſend all their records and proceſſes determined 
and put in execution to the exchequer at Michaelmas every 
year; and that the treaſurer and chamberlains ſhould re- 
ceive them under the ſcals of the juſtices, and keep them 

in the treaſury, as had been uſual heretofore: the juſtices, 
before making out the eſtreats, were to ſend to the exche- 
quer as formerly. 
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TE courſe of appeal from judgments i in the exchequer Error in the 
was, after ſeveral petitions to parliament, at length ſettled e 
by ſtatute. In the 21ſt year of the king, the commons 
petitioned that judgments given in that court might be re- 
dreſſed and reverſed, if erroneous, in the king's bench, the 
ſame as error in the common pleas, and not before them- 
ſelves, who gave the judgment, as it ſhould ſeem the courſe 
then was. To this it was anſwered, that ſuch error ſhould 
be amended by the chancellor, treaſurer, and two juſtices b. 
But it was afterwards, ſomewhat differently, declared by 
ſtat. 31 Ed, III. it. 1. c. 12, that where a man complained 
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of error made in proceſs in the exchequer, the chancellor 


and treaſurer ſhould cauſe to come before them in any | 
chamber of council i near the exchequer, the record of 


the proceſs out of the exchequer, taking to them the juſ- 
tices, and ſuch other ſage perſons as ſhould ſeem proper ; 


and ſhould cauſe to be called before them the barons of the 
exchequer, to hear their informations and the cauſes of 


their judgment, and thereupon duly examine the buſineſs ; 
and if any error was found, ſhould correct and amend the 
roll, and afterwards ſend them into the exchequer for execu- 
tion to be done thereof. — | 
THESE are all the proviſions made by 8 for the 
better ordering of buſineſs in the court of exchequer. But 


the commons had frequently petitioned for other alterations 


in the practice of this court, which, tho' they were unſuc- 
ceſsful in obtaining, may be worthy of notice, as they ex- 
hibit ſomething of the uſage of the court, and the opinion 
then entertained upon that ſubject. In the 22d year, the 
commons prayed, that an accomptant in the exchequer 


might not be run to iſſues before he had been warned to ap- 


pear. To this it was anſwered, that the proceſs ſhould be 
firſt a venire facias, and then a diſtringas k. Towards the 


cloſe of this reign they prayed, that a man might have the 


privilege of waging his law in the exchequer, as in other 


ceurts ; but this being excluded in that court hy the king's 
prerogative, who was either plaintiff, or intereſted in all ſuits 
there, was not granted * In like manner, when it was 
prayed that attaints might be had of verdicts in the exche- 


quer, as in other courts, it was refuſed m. 
We find jt had become a practice to ſue in the enchie- 
quer upon ſuggeſtions, in the way which had been fo often 


"complained of before, reſpecting the council. The whole 


proceeding by —— being a prerogative courſe might, 


i Fn auſcune chambre du conſeil ee 1 Abri. 50 Ed. III. 8 3. 
* Cult. Abri. 22 Ed. III. E345 EY Ibid, 29 n III. 27. 
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upon that idea, have obtained in the exchequer, which was CHAP. XIV. 
a court tor ordering and governing the king's revenue, A 
and therefore, of all others, beſt intitled to the ſame extra- 
ordinary and ſummary way that was affected by the coun- 
cil. In the 40th year of this king we find a caſe which 
jomewhat explains what this courſe was. It was ſaid by 
Lud, a baron in the exchequer, that tho' no proceſs was 
made againſt the king's debtor, yet if he was found preſent 
in the exchequer, he ſhould be bound to anſwer to the king. 
To this another, named Fitg- John, ſaid, that ſo it would be, 
provided it appeared of record that he really was a debtor ; 
but not, if it only appeared by ſurmiſe or ſuggeſtion made, 
for then he ought to be brought in by proceſs, &c. * This 
was putting it upon the footing of the other courts ; and 
accordingly, in the 47th year, the commons prayed that. 
ſome remedy ſhould be had where perſons were called into 
the exchequer upon ſuggeſtion without proceſs, contrary to 
the ſtatute made in the 42d year of the king e before men- 
tioned, The anſwer to this was, that if any ſpecial com- 
plaint was made, remedy might be had; fo that theſe ſug- 
geſtions in the exchequer (which were in fact no other 
than petitions, or hills, as ſince called) were left upon the 
ground of ſtat. 42 Ed. III. 

Etzvar pains were taken to improve other parts of our juctices of affiſ 
judicial eſtabliſhment. The commiſſions of aſſiſe and n/i _ nifs priusy 
prius, of oyer and terminer, and of gaol-delivery, received on | 
ſeveral modifications. It was complained that felonies hat 
been very much encouraged, not only by too eaſy pardons, 
but alſo thro? an inattentipn to a ſtatute made in the time 
of Edward I. à which directed, that the juſtices aſſigned to 
take aſlſiſes, if laymen, ſhould make deliverance of the 
gaol; and if the one was a clerk, and the other a layman, 
then that the lay-judge, together with another of the coun- 


n 40 All. 35 pl. = a Viz, Stat. 27 Ed, I. ſt. 1. c. 3. 
* Vid. ant. 419. Vid. ant. 173, 174. 
4 Cott, Apbri, 47 Ed. uh 34. 
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try aſſociated with him, ſhould deliver the gaol. It was 


therefore enacted by ſtat. 2 Ed. III. c. 2. that juſtices 
ſhould be appointed, as directed by that act; and that aſſiſes, 
attaints, and certificates, ſhould be taken before the Juſ- 
tices commonly afligned, being good men and lawful, and 
having knowledge of the law, as directed by another ſta- 
tute of Edward I. In addition to this it was now further 


provided, that writs of oyer and ter miner ſhould not be 


granted but before juſtices of the one bench or the other, 
or the juſtices errant ; and that only fer great hurt and 


"ROC: = : 
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Horrible treſpaſs, and of the king's ſpecial grace, as ordained 9 


almoſt in the ſame words by the ſtatute of Weſtm. 2d. 


— ,* ö . . ES. 
THE next proviſion relates to. the commiſſion of n:/; YZ 
prius. The laſt alteration made in this commiſſion was 
by the ſtatute of 1774, in the preceding reign*, which 4 


confined it to caſes, © if the DEMANDANT pray the fame,” 


It was now enacted t that all ſuch inqueſts to be taken in 5 
aà plea of land ſhould be taken as well at the ſuit of the tenant 5 
as of the demandant, with a ſaving of all other proceſs, as ap- 1 
pointed by the ſaid ſtatute of Vork. By ſtat. 4 Ed. III. c. 2. 1 
it was ordained, reſpecting three of theſe commiſſions, that 
good and diſcreet perſons, other than of the places, if they Z 
could be found ſufficient, ſhould be aſhgned 1 in all the coun- 
ties in England to take aſſiſes, juries, and certifications, 
and to deliver gaols; and that was to be three times a-year, | 7 
and more often, if need were. | - - 
TRE commiſſion of nf; prius was farther materially al- : 
tered by two ſtatutes, which at length put it into the form 
into which it has continuzd ever ne theſe are ſtat. 14 5 
Ed. III. c. 16. and ſtat. 20 Ed. III. c. 6. We have ſeen, 
that by the original eſtabliſnment of theſe juſtices", inqueſts 
and juries upon iſſues ariſing in the court of king's bench 
or common wy were to be taken before « one or more 9 


7 Viz ch. 29- vid. ant. 170. 
Vid. ant. 300. Ed. II. ft, 1. c. 3, 4. Vid. ant. 170. 
2. Ed. III. ch. 16. 5 98 


" T4 Ed. I. Weſtm. 2. c. 30. 12 2 
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juſtices of the ſame place; but it often 3 that in 
es many counties no juſtice of that deſcription came, which 
„ brought great inconvenience on ſuitors and on the jurors im- 
pannelled. To remedy this, it was ordained, by ſtat. 14 
Ed. III. c. 16. that, in the king's bench, a niſi prius ſhould 
be granted before any juſtice of the court, if any of them went 
into that part; if not, then before any juſtice of the common 
pleas, at a certain day to be agreed; and a tenor of the re- 
cord was to be delivered or ſent to him, under the ſeal of the 
chief juſtice of the place; at which day he was to take the 
inqueſt, and return the verdict under his ſeal, wich the writ, 


1 king's bench and enrolled, and thereupon judgment given 
was to have power to record defaults and nonſuits, the fame 


the king's bench; after which defaults ſo recorded and re- 
turned, the juſtices were to give judgment upon the record. 
Thus far reſpecting iſſues depending in the king's bench: 
the like courſe was to be purſued in regard to iſſues in the 
common pleas. Further, it was provided, that ſnould no 


queſts or juries were to be taken, then the niſi prius ſhould 
be granted before the "chief baron of the exchequer, if he be 
a man of the law (which, it ſeems, at this time he ſome- 
times was not) with the ſame powers as were given to 


juſtice nor the chief baron came into the country, then 
the niſi prius was to be granted before the juſtices aſſigned 
to take aſſiſes in thoſe parts, ſo that one of the juſtices aſ- 
ſigned was a juſtice of the one-bench or the other, or the 
king's ſerjeant ſworn ; with the ſame authority as was 
above given to the juſtices of the one bench or the other. 
It was alſo directed, that ſhould one party demand the tenor 
of the record, to deliver to the juſtices before whom the 
% e prius was granted, in order to prevent any fraud or da- 
5 | | mage 


the tenor, and the pannel. Theſe were to be received in the 
according to the verdict. Such juſtice of the common pleas 


as if the niſi prius had been granted before ſome juſtice of 


juſtices of either bench come into the country where in- 
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mage being done to the other party, or the inqueſt, another 
tenor of the record ſhould be given to the other party, if 
he required it. As the juſtices of niſi prius were authorized 
by the ſtatute of Vork to give judgment in the country upon 1 
verdicts of aſſiſe and of inqueſts, and upon nonſuits and 
defaults, it was ordained, that the a appointed by this : 
act ſhould have the ſame authority. * | 

In the 20th year of this * king, it was ordained, that | 
juſtices of aſſiſe ſhould have commiſſions authorizing them 
to enquire in their ſeſſions of ſheriffs, eſcheators, bailiffs of 
franchiſes, and their under-miniſters; and alſo of main- 
tainers, common embraceors, and j jurors in the country, 
if the ſaid officers took any thing for the execution of their 
office, as for making pannels, or putting in jurors ſuſpected 
| And of evil fame; and if the ſaid maintainers, embraceors, 5 
or jurors took reward of the parties to prevent the courſe | 
of juſtice. This proceeding was to be as well at the ſuit | 
of the king as that of the parties ; and therefore, ſays the | 


ſtatute, the king has commanded the chancellor and treaſu- 


rer to hear the complaints of all perſons ſo aggrieved, and 
to ordain ſpeedy remedy. —- | 

THe other material alteration i in the proceeding at 11 if | 
Prius was effected by ſtat, 42 Ed. III. c. 11. It was com- 


plained that the pannels of inqueſts were not returned be- 


fore the ſeſſions of the juſtices at ii prius, and otherw iſe; 
ſo that the parties could not have knowledge of the names | 
of the perſons to paſs on the inqueſt, whereby, ſays the ita. | 


tute, divers of the people have been diſinherited and op- 


preſſed. To remedy this it was now enacted, that no in- 


queſts, but aſſiſes and deliverances of gaols, ſhould be ta- 
ken by wr it of nf prius, nor in other manner, at the ſuit 


of any one, before the names of all thoſe who were to paſs 
in the inqueſt were returned into court. Thus far of ni/i 


prius. As to aſſiſes, it was directed, that ſheriffs ſhould 
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array the pannels in aſſiſes, four days at leaſt before the CHAP. XIV. 


ſeſſions of the juſtices, under the penalty of 201. fo that the 
parties might have a view of the pannel, if they required 
it. It was further directed, in order to facilitate the above 
regulation, that bailiffs of franchiſes ſhould, under the like 
pain, make their return to the ſheriff ſix days before the 
ſeſſions. 

THtsE two acts of the 14 and 42 Ed. III. deſerve a par- 
ticular notice. It is probable, that before the 14 Ed. III. 
there uſed to be no record made out for the trial at 27, 
prius; which being before a juſtice of the court where 
the iſſue was joined, there was leſs need of any copy of it 
to inform the judge; and the authority to try the iſſue 
reſted wholly on the judge's commiſſion of niſi prius. 
Whether before this a& there might not be ſometimes ſuch 
a copy made, can only be collected from probable conjec- 
ture; but after this act, it became both expedient and re- 
quiſite that a tenor of the record ſhould be made, which 
has ſince been called the N. Prius Record: upon which 


the judge © returned the verdict,” as the act ſays, making 


what, has been ſince called the Peſtea, from the initial 
word in the form of the return. 


THe alteration effected by at. 42 Ed. U.. was this. 


We have ſeen that heretofore certain writs uſed to be made 
returnable before the juſtices itinerant, ſometimes with a 


clauſe of niſi prius, ſometimes without V. It is probable 


this practice was not yet wholly out of 0 and that this 
ſtatute alludes to it, when it ſpeaks of © writs returned at 
« the ſeſſions of the juſtices at ii privs and otherwiſe.” 
We have alſo ſeen * that this clauſe of n/# prius was inſert- 
ed not only in the writ of venire ſacias, as directed by the 
ſtatute of ni prius, but alſo in the writs of habeas corpora 
Juratorum and diſtringas, when the jurors were brought in 
by either of ne writs, after their default c on the venire 


5 Vid, a ant. vol. I. 382. : Ibid, 475. 
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lar and unſettled ; but when this act directed that no in- 
queſt ſhould be taken by © 21/7 privs, or other manner, 
before the names of the jurors were returned into court, it 
is probable that, in order to attain this object, the jury-pro- 
ceſs begun then firſt to be arranged in this way : The 
wenire facias, inſtead of containing the clauſe of ni privs; ® 
was made returnable on ſome day in term, with the pan- 
nel annexed ; then, after the parties had had the opportuni- 
ty of making their challenges, as deſigned by this ſtatute, : 
the proceſs of diſtringas or habeas corpora would iſſue, with 
a clauſe of » prius in it, returnable the following term; 
and upon this writ the trial was had. Thus, ever after, 
it was neceſſary in all cauſes that went to trial, to have 
both a venire and a proceſs of contempt, either a 4 Aringar, l 
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or a habeas corpora againſt the jurors. 


Sow few regulations were made reſpecting juſtices of | 
ever and terminer, independent of the other commiſſions, 
and which, for this reaſon, we have reſerved to be men- b 
tioned laſt. In the ſtatute of Northampton, ſtat. 2 Ed. III. . 
c. 6. which contains many proviſions for the better keep- | 
ing of the peace, and puniſhment of offenders, it was or- 
dained by chap. G. that whereas by the ſtatute of Wincheſter | 


the juſtices aſſigned had power to enquire of defaults in the 


execution of that ſtatute, and make a report thereof to the 
king in parliament, to be remedied by the king, which | 
courſe did not ſeem effectual; it was now enacted, that the | 
faid juſtices ſhould have power to puniſh all diſobedient 


perſons. This was in the early part of the reign, before 


the keepers, or, as they were afterwards called, Juſtices of | 
the peace were commiſſioned with ſuch high Powers as they 
| afterwards received. | 


By another chapter - of the ſame Ratute there i is a ſpecial 


authority given to juſtices of oyer and terminer, which 


1 Ch. 7. 


ſeems 
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tuted by Edward I. For the puniſhment of felonies, rob- 
beries, manſlaughters, treſpaſſes, and oppreſſions of the 
people, it was enacted, that the king ſhould aſſign juſtices 
in divers places, within the king's bench and elſewhere, 
as was done in the time of Edward I. of great men of the 
Jand, being of great power, with ſome juſtices of one bench 
or the other, with other learned men in the law, to inquire, 


as well at the ſuit of the party as at the king's ſuit, and 10 


hear and determine all manner of felonies, robberies, man- 
ſlaughters, thefts, oppreſſions, conſpiracies, and grievances 
done to the people againſt the law, ſtatutes, and cuſtoms 


of the realm, as well within franchiſe as without; and alſo 


to enquire of the ſheriffs, coroners, under-ſheriffs, hun- 
dredors, bailiffs, conſtables, and all other miniſters, within 


liberties, and without. We ſhall ſee afterwards, that the 


authority of juſtices of the peace was thought more condu- 


cive to ſuch end than this commiſhon of frailbaſton, and 


that the latter was gradually ſuperſeded thereby. In the 
34th year of this king“ it was ordained, that the juſtices 
aftigned in writs of oyer and terminer ſhould be named by 
the court, and not by the party, as we have ſeen mi iti be, 
and was uſually the courſe e. | 

Thus ſtood the commiſſions of aſſiſe and if prius, of 
er and terminer and gaol-delivery, at the cloſe of this 


reign. Tho' attempts had been made to expedite cauſes 


when they had come to that ſtage in which a / prius 
ſhould iſſue, it was prayed by the commons, in the Soth 
year of the king, that the proceſs of ſuch as were at iſſue, 
and did not within one year after ſue out their ui, prius, 
ſhould be diſcontinued, and held void: again, if the 
plaintiff or defendant did not, upon the return of the habeas 
corpora, ſue out his niſi prius, that the whole proceſs might 
be diſcontinued : and further, that every man might have 


Ch. 1. | © Vid. ant. 170. 


ſeems to be a confirmation of the court of trailbaſton inſti- CHAP. XIV. 
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CHAP. XIV: his niſi prius granted, as well againſt the king as others, WI * 
DW III without ſuing to the privy-ſeal: but neither of theſe ap- 1 
plications ſucceeded ; any more than a petition that ſuch | 1 
as ſued forth aſſiſes ſhould not be obliged to pay for the t 
Juſtices patent, as had always been the uſage ©. | a 
A STATUTE was made in the 20th year of the king, 7 
which had a reference to all the courts we have been men- b 

| tioning, and was founded in a zeal for the due adminiſtra- t 

tion of juſtice to all the king's ſubjects. This ſtatute f 

opens by ſtating, that the king had commanded his juſtices in 

to do equal Jaw ad execution of right to all his ſubjects, al 
whether rich or poor, without any regard to perſons, and te 
without delaying to do right on account of any letters W 
or commandment from the king, or any other; and it en- th 
acts, that ſhould any letters, writs, or commandments | th 
come to the juſtices, or to others deputed to do law and fir 
right, according to the uſage of the realm, in diſturbance be 
of the law, or execution thereof; the juſtices, and others of 
deputed, ſhould proceed to hold their courts and proceſſes, ne 
as if no ſuch interference had been made. It recites, that Tui 
the king had cauſed all his juſtices to be ſworn, to take th 
no fee nor robe (that beiny the denomination under which tiff 
part of their ſalary was paid) of any one, but the king only, ha 
during their office; and to take no gift nor reward, by 22 
themſelves or by others to their uſe, of any one who had un 
any matter depending before them, except meat and drink, ON 
and that of ſinall value; and further, to give no counſel to _ 
any, where the king was party, or was intereſted, under I Pla 
pain of their body, lands, and goods, At the ſame time M. 
an increaſe was made in the judges fees f. Ihe ſame was os 
ordained reſpecting the barons of the exchequer ; and they Pon 
were expreſsly commanded, in the pak 1 8 to do . 
9 Cott. Abri. 50 Ed. III. 146. cott. Abri. 45 Ell. III. 35. d 
=—_ | Fad 5 1 
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| night and 0 to all the king's ſubjects, without the de- CHAP, XIV. 


lays that had been ſo much complained of in that court 8. 3 | 
It was alſo ordained, that juſtices affigned to hear and de- | 
termine, and thoſe who were aſſociated to them, juſtices of 
aſſiſe to be taken in the country, and of gaol delivery, and 
thoſe aſſociated to them, ſhould take ſuch an oath as ſhould 
be enjoined them by the council in the ac before 
their commiſſions were delivered to them b. 


Tux impediment thrown in the way of judicial proceed- 


ings by protections, was a great grievance to the nation; 


and, notwithſtanding the fair appearance of the king's in- 
tention, as expreſſed in the above ſtatute, theſe protections 
were granted all thro' this and the ſubſequent reigns, and 
the commons frequently, though in vain, petitioned againſt 
them. From a peruſal of ſtat. 25 Ed. III. ſt. 5. c. 19. we 
find the king had granted protections to ſeveral perſons, 
being his debtors, diſcharging them from any other actions 
of debt till they had ſatisfied the king. It was provided 
rievertheleſs, by that act, that ſuch perſons ſhould anſwer 


ſuits againſt them, but that execution of the judgment 


ſhould be ſuſpended till the king was paid; tho? ſuch plain- 
tiffs, if they would undertake for the king's debt, might 
have immediate execution againſt the defendant, Very 
early in this reign it was enacted , that no command either 
under the great or little ſeal ſhould iſſue to diſturb or delay 
common right; and if any ſuch command was to come, 
the juſtices were to diſregard it. As there was ſtill com- 
plaint of fines being exacted for beauplęader, the ſtatute of 
Marlbridge was again.* directed to be obſerved i. 

AFTER the ſeveral courts, the retnedies of the law con- 
ſtitute the next objects of conſideration. Nothing more was 
done by the parliament on this head than 2 and 

«Oh. .. | V . 70. 


d Ch. 3. | | Stat. 1 LIL a. 4 e 8. 
1. Stat. 2 Ed, III. 6. . 
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wedding hoſe already i in uſe, making no addition to the 


old ſtock. 
Tue writ of attaint, of which ſo much has nl, been 


ſaid , was the only redreſs to which thoſe could reſort who | 
had ſuffered by an unjuſt verdict: this was now rendered 
more general and more expeditious by ſome few regula- | 
tions. It was ordained by ſtat. 1 Ed. III. ft. I. c. 6. that 


a writ of attaint ſhould be granted, as well upon the prin- 
cipal as the damages ina writ of treſpaſs, and that the chan- 
cellor ſhould have power to grant ſuch writs without ſpeak- 
ing thereof to the king. Further it was enacted, that 
the juſtices ſhould not omit taking the attaint, becauſe the 


damages for which it went were not yet paid; which it 
ſeems was before held a good objection upon the trial, as 


the party plaintiff could not ſay he had been damnified till 
he had paid the damages given by the wrongful verdict. 


To avoid the great delays to which attaints as well as 
other ſuits were liable, but which were particularly grievous | 
in an action that was made neceſſary by the miſconduct of 


Jurors, who had failed of doing their duty, it was enacted, 


by ſtat. 5 Ed. III. c. 6. that no eſſoin of the king's ſervice | 


nor protection ſhould be allowed in ſuch juries, any more 


than in aſſiſes of novel diſſeiſin nx; that five days in the 
year at leaſt ſhould be given before the juſtices of the com- 


mon bench in ſuch juries z and that there ſhould be a if 


prius in this, as in other writs, Again, by the next chap- 
ter of the ſame act the proviſion of ſtat. x Ed. III. concern- 


ing attaints in treſpaſs, was enlarged ; for it was enacted, 


that attaints ſhould be allowed as well in pleas of treſpaſs 
moved without writ as by writ, before juſtices of record, 


if the damages adjudged were more than forty ſhillings. 
This was, carried fill further by ſtat. 28 Ed. III. c. 8. 


m Vid. ant. 117. EET the returns preſcribed by the ſtat. 
n Vid. ant. 315. | Dies communes in banco, Vid. ant, 57» 


IM 'T his muſt confiderably ſhorten 58. 1 5 - 


which 
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which gives this. writ as well upon @ bill (which had CHAP. XIV. 
lately — a common way of inſtituting ſuits) as a W. II. 
writ of treſpaſs, without any regard to the quantity of da- 
mages. | 
In the mean time, the pariament had been ſolicited to 
make this remedy more general. In the 21ſt year there 
was a petition praying, that attaints ſhould be granted in 
writs of debt, and in all other writs and bills where the 
demands or damages did not amount to forty ſhillings; and 
further, in actions where a perſon ſued tam pro domino 
rege, quam pro ſeipſe, as the king's miniſters and others 
frequently did, where, as the whole principal and damages 
recovered went to themſelves and not to the king, it was 
thought hard that neither a writ of error nor attaint ſhould 
be had. But though it was granted that writs of error 
ſhould lie, this, as well as the former application about 
attaints, did not receive a favourable anſwer 2. The par- 
liament, however, at length complied with the wiſhes of the 
people, and it was ordained by ſtat. 34 Ed. III. c. 7. that 
an attaint ſhould be had by the perſon againſt whom a ver- 
dict paſſed, as well inpleas real as pleas perſonal; and that 
it ſhould be granted to the poor, who would % that they 
had nothing whereof to make fine, ſaving their counte- 
nance, without paying any, and to all others upon an eaſy, 
fine. After this, the proceeding by attaint grew more 
common, being open to > all perſons who were aggrieved 
by a falſe verdict, 
Ir was complained, that executors could not ws the old 
law have an action for a treſpaſs done to their teſtator, as 
of goods and chattels carried away; to remedy which it 
was enacted by ſtat. 4 Ed. III. c. 7. that they ſhould have 
actions in ſuch caſes, and recover damages, as their teſta- 


tors might. | And fur ther by ſat. 2 3 Ed. III. ſt. bY C. 3· 
| 4 Cott, Abri. 2x Ed. III. 2 3s 2 
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it was ordained, that executors of executors ſhould "US 


actions of debt, accompt, and of goods carried away, of the 
firſt teſtator; and further, ſhoutd have execution of ſta- 


tutes-merchant, and recognizances made in courts of re- 


cord of the firſt teſtator, as he would have had, if alive. 
Such executors of executors were to anſwer to others for 
ſo much of the goods of the firſt teſtator as came to their 
hands, in the ſame manner as the firſt executors ſhould 


have done, if alive. 


Wx have before ſeen, that an affiſa utrim, or, as it had 


now long been called, a juris utrim, would not lie for any 
other than a parſon* ; but it was now ordained by ſtat. 


14 Ed. III. |. 1. c. 17. that parſons, vicars, wardens of 
chapels, and provoſts, wardens and prieſts of perpetual # 
chauntries, ſhould have writs of juris utram of lands and | 
tenements, rents and poſſeſſions annexed to vicarages, cha- 


pels, and chauntries, and recover by other writs in their 


caſc, as parſons of churches. or prebends. The writ of | 
" deceit was extended by ſtat. 2 Ed. III. c. 17. which en- 
acted, that it ſhould be maintainable as well in caſe of 7 
garniſhment touching pleas of land, where ſuch garniſh- | 
ment was given, as in caſe of ſummons in a plea of | 
nd. . CEE. 


SUCH were the alterations made in ſome old writs by 


; parliament. The commons endeavoured to obtain a change 
of the law in two real writs, but were not ſucceſsful. They 


complained, that where land was given to a man and his 


wife, and the heirs of their body begotten, tho' they had 
no iſſue between them, yet if one died, the other, as the 
law then ſtood, might commit waſte, not being within any 
of the laws of Edward I. made againſt waſte . This was | 


thought a great hardſhip on the reverſioner, as the eſtate 


of the firſt takers (though the ſurvivor of thein was called, 


tenant 


nw © © © QA. 
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tenant in tail, after poſſibility of i ue ext inc ) could be conſi- 
dered as in effect only an eſtate for term of life; it was there- 
fore prayed, that a writ of waſte might lie in ſuch caſe. 
Again, as a writ of poſſeſſion would not, by the old law, 
lie of land deviſable *, altho'ꝰ not actually deviſed, and this 
vas felt to be a ee ee impediment to juſtice, it was 
prayed that writs might be granted of ſuch lands, ſaving to 
the tenants their plea in caſe of an actual deviſe. The 
anſwer to both theſe petitions ſeems to intimate that they 
ſhould be ordained by ſtatute ® ; but no ſuch ſtatute appears 
to have been made, 
Tas firſt ſtatute of this king that * to proceſs and 
proceeding, is ſtat. 2 Ed. III, c. 13. which is principally 
worthy of obſervation, becauſe it ſhews the opinion to have 
then been that the death of the king ſomewhat affected, if not 
deſtroyed, an action that was grounded on a fact againſt 
the king's peace; for this act declares, that like proceſs 
ſhould be made of treſpaſs done in the time of Em” II, 
as of treſpaſs done in the time of this king, : 
We have ſeen in Bracton's time, when the proceſs of 
diſtreſs had taken the defendant's goods and chattels, in 
what manner he was ſatisfied out of them far his damages *. 
Several rules were laid down by : ſtat. 5 Ed, III. e, 12. and 
13. for a ſimilar redreſs i in caſes of outlawry in civil actions; 
that where the plaintiff recoyered damages, and the de- 
fendant was qutlawed at the king's ſuit, no charter of par- 
don of his outlawry ſhould be granted, except the chan» 
cellor was certified that the plaintiff was ſatisfied for his 
damages. Where a man was outlawed by proceſs before 
his appearance, no ſuch charter was to he granted, except 
the chancellor was certified that the perſon outlawed had 
yielded himſelf to priſon before the juſtices of the placg 
de whance the writ of exigent ifſueds as before the 


1 Vid. ant. vol. 1. 363. 0 z Vi ant; vol, L 484. 
? Parl. Rot. 21 Ed. Ul. 46, 47. * | 
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ner; but if the laſt were not ſitting, then before the juſtices of 
the king's bench; and in ſuch caſe the record alſo with the 
proceſs was to be removed before that court. . Upon the 
party ſurrendering, the juſtices were to warn the plaintiff 
to appear at a certain day; at which day, if the warning 
was duly witneſſed, and the plaintiff appeared, then they 
were to plead upon the firſt original writ, as tho' no out- 
lawry had been pronounced. If the plaintiff did not ap- 


pear, the defendant was to be delivered according to Ws : 


charter T. 
AGAIN, . perſons duly tioned had ſided ee 


outlawry by reaſon of impriſonment, which had been ſup- 
ported by the falſe teſtimony of ſheriffs and others, it was 
enacted, that if any would defeat an outlawry by ſuch teſti. 
mony, he ſhould ſurrender himſelf to priſon, and then the 


Juſtices of the king's bench ſhould cauſe the party at whoſe 
ſuit the outlawry was pronounced, to be warned to appear 
before them at a certain day; at which day, if he would 


verify that the teſtimony was untrue, ſuch verification 


ſhould be received. In like manner the king's ſerjeant, 


or his attorney, or any other that would ſue for the king, 
was to be received to have the ſame averment againſt ſuch 


teſtimony, * the . was e at the king's 


fuit*. 2 


Ir may be juſt mentioned hn; tho” it more properly 


belongs to that diviſion where we treat of the criminal law, 


that a declaration was made by ſtat. 18 Ed. III. R. r. in 
what cafes an exigent ſhould iſſue ; ſome ſmall alteration 
in which was made by ſtat. 2. of the ſame year, c. 5. both 


i; which will be ſpoken of more particularly in their proper 


place. We next come to fiat. 25 Ed. III. Rt. 5. C. 17, 


which gave a greater ſcope to the proceſs of outlawry in civil 


7 Chit 8 2 ch. 13. 


. actions; 
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actions; ber it enacts, that ſuch proceſs ſhould be made in CHAP. xiv. 


a writ of debt, and detinue of chattels, and in taking of 

beaſts a by writ of capias and proceſs of exigent, as was uſed 
in a writ of accompt. 

Tus ſtatute, and thoſe relating to the writ of accompt, 
and here alluded to, have been long conſidered as introdu- 


cing a novelty into the proceſs of perſonal actions. It is 


laid down by lord Coke, and has been repeated by others 
without examination, that no writ of capias lay at common 
law for debt, or damages, but only in actions vi et armis. 
But this opinion is contradicted by the hiſtory we have 
before given of proceſs. We find in the reign of Henry III. 
that the proceſs in all perſonal actions was as follows: If 
the party did not appear upon the ſummons, then he was 
attached by pledges; and afterwards by better pledges : if 
he {till did not appear, the ſheriff was commanded guid ha- 


beat corpus, to take the body: if the ſheriff returned non 


inventus, there iſſued a diſtringas per terras et catalla 
after that, another diſtringas, commanding him alſo to 
take the body; after that, another diſtringas, ne manum 
apponat 3 and laſtly, a writ to take the. land and chattels 
into the king's hands. 


| Tavs there might be one ſummons, two attachments, 
a capias las it was afterwards called), and four diſtreſſes. 


To this it is added by Bracton, that ſhould the defendant 
not be found, nor have any lands or goods, whether the 


action was for money or for a treſpaſs, he was to be de- 
manded from county to county, and outlawed“; and 
perſons ſo outlawed were condemned to e impri- 
ſonment, or to abjure the realm. 

' SUCH was the proceſs to compel appearance in court. 
It happens that no antient author has furniſhed us with any 
information concerning the proceſs of execution in per- 


> Vid, ant. vol. I. 483, 484. 
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ſonal aQtions ; but whether we conſider the analogy of 


the two caſes, or the rule that was afterwards laid down 


reſpecting the proceſs before appearance and after judg- 
ment, we cannot avoid concluding, that there was, at 
leaſt, as effectual a proceſs ___ the Judgment, as ypon the f 
_ original writ. 2 
Tr1s being the ſtate of proceſs at common law, we 
' ſhall now conſider the alterations that had been made by 4 

ſome late ſtatutes. In the firſt place, it was enacted by | 
the ſtat. Marlb. c. 12. that in all caſes of attachment, after 


pox ſecond attachment ſhould immediately follow the laſt 
r 


eſs . By this proyiſion, a very material alteration : 


ſeems to have been made in all perſonal actions; for not 


only the three former diſtringas's were now ſuperſeded, 
but alſo the writ of habeas corpus, which, at common law, 
followed immediately after the ſecond attachment; and of 


courſe, as it ſhould ſeem, the proceſs of outlawry no longer 
could follow : for, according to Bracton, it was only where 


the defendant had no lands, and could riot be found, that 
he was to be demanded and outlawed ; and the return of 
non inventus could not be made but upon the habeas cor- 


pus, and the ſecond di diftringas, both which. were now taken 
a. ; 


r 


made ref] Qing g accountants, which reſtored the proceſs 


againſt them very nearly to the fame ſtate in which it had 


| been before the late act. Tt was ordained by ſtat. Marlb. 


e. 23. that if bailiffs, who ought to account with their 


lords, withdrew themſelves (that is, were non invent), 
and had no lands or tenements by which they might be 
e _ ſhould be attached by their bodies, ſo as 


* Vid, ant, 75 


IF this was the conſiruſtion, at that time, put on this | 
provifion, the e ſeems to have deen very only | 
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the ſheriff might cauſe them to come to render an account. 


mon law proceſs in this reſpect only; i inſtead of a writ to 
take the body before the 45 Aringas, it was not to iſſue till 
it appeared that the party had no lands or tenements; and 
accordingly a ſpecial writ, called a monftr avit de compoto, 
was framed for that purpoſe, 


Tux next regulation about perſonal proceſs was by 
ſtat. Weſtm. I. c. 45. which directed that the laſt diſtreſs 
ſhould iſſue immediately after the firſt attachment *, e. After 
this, we meet with the ſtat. Weſtm. 2. c. 14. which 
enacted, that when accountants were found in arrears by 
auditors, their bodies ſhould be arreſted, and ſent to gaol 
till they ſatisfied all arrears; and further, that if they fled 
and would not come to accompt, and had nothing whereby 
they could be diſtrained, and were returned non inventi, 
they ſhould be demanded from county to county, and out- 
lawed?. 13 


Porr together al theſe ſtatutes, the proceſs ſeems 
to have been reduced to this form, In accompt it was 
fummons, one attachment, one (being the laſt) diſtreſs, 
capids, and outlawry ; z and in all other perſonal actions, a 
ſummons, one attachment, and one ( being the laſt) diſtreſs, 
and there it ended, The ſtatute, therefore, of this king 


now in queſtion had the effect, it is true, of giving to the 


action of debt a proceſs againſt the perſon, u hich it then 
had not; but this appears to be only bringing it back to 
the condition it was in at common law, with the improve- 
ment of ſuch changes as had been made by the before- 


mentioned ftatutes, to leſſen the number of writs of attach= 


ment and of diſtreſs, 
Wear has juſt been ſaid of the proceſs of capias and 


outawry in perſonal action, muſt not be conſtrued to ex- 


4 Vid, ant. 73. 1 Vid, ant. 124. | f Vid. ant. 179. 


tend 
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tend to treſpaſs, which was in the nature of a criminal 

proceeding, and on that account intitled to the writ of 

cape? and proceſs of outlawry s. 
For the due execution of theſe and all writs in general, 


ſome alteration was made in the ſtat. Weſtm. 2. c. 39. 


For whereas that directs writs to be delivered to the ſheriff 


The validity of theſe acts, and 


of the two relating to the proceſs of 
capias in accompt, has been queſtion- 
ed in a very particular- manner by 
Mr. Burgeſs, in his Conſiderations on 
the Law of Inſolvency. He contends 
that, according to Magna Charta, 


no man ſhould be impriſoned but 


by the verdict of his equals, or by 
the law of the land; that by the 
law of the land no man could be im- 


priſoned for debt; that the ſtatutes 


of Marlbridge and of Weſtminſter 1. 
which authorized impriſonment of 
accountants, were repealed by ſuch 
{tarutes as were made to confirm 
Magna Charta; ſo that the preſent 
ſtatute of Edward III. referred to 
a nullity ; that this ſtatute alſo was 
repealed by ſubſequent confirmations 
of Magna Gharta, and more ef- 
pecially by ftat. 42 Ed. III. which 


expreſsly repealed all acts contrary. 


to Magna Charta ; that the ſtat. Hen. 
VII. which gave the ſame proceſs in 


treſpaſs on the caſe as was allowed 
in debt and accompt, referred to 


Katutes that were not in exiſt- 


ence, and was therefore void ;—ſo 
tat, upon the whole, this writer 


cancludes, that there is no parlia- 
mentary proviſion & hate ver author iz- 


irg impriſonment for debt. This 


lepotheſis, which has received all 
ttc advantage that could be derived 
from ſo ingenious a pen as that of 


the author, depends wholly on the 


force he attributes to the words lex 
om_ in Magna Charta, It ſeems 


Fry finguiar conſtruction to con- 


*. Vids ant, vol. I. 249. 


in the full or rear county, and that in ſuch caſe the ſheriff 


fine their ſenſe to what was the law 
of the land at the time of paſting the 
Charter, as if the parliament was to 
be for ever tied up from making 
any future alteration. Beſides, as it 
appears from Bracton, that proceſs 
againſt the perſon was, in his time, 
the uſual procedure in perſonal ace 
tions, it is very probable that fuch 
was the lex terræ at the time of paſ- 
ſing Magna Charta, But this part 
of Bracton has not been at all attend- 
ed to in conſidering the hiſtofy of 
proceſs in perſonal actions. 2 

The obvious ſenſe of lex terre in 


this paſſage is, probably, the true 


one; namely, every lawfyl proceſs 
and proceeding *. That an arreſt by 
writ was no violation of Magng 
Charta is confirmed by a ſtatute of 
the preſent king, which was made 
for explaining and enforcing this very 
proviſion, The ſtatute 25 Ed. III. 
ſt. 5. c. 4. runs in theſe words: 


Whereas it is contained in the Great 
Charter of the franchiſes of England, 
that none ſhall be imfriſoned, nor put 


out of bis frechold, nor of his fran- 
chiſes, nor free cuſtoms, unleſs it be BY 
THE LAW OF THE LAND, it is ac- 
corded, atſented, and eſtabliſhed, that 
from henceforth none ſhall be taken 


by petition or ſuggeſtion made to our 


lord the king, or to his council, un- 


leſs it be by inditment or preſent- 


ment of good and lawful people of 
the ſame neighbourhood where ſuch 
deeds be done, in due manner, or by 
proceſs made by writ original at the 


common law, 


ſhould 
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ſhould thereupon make a bill; it was now enacted by ftat. CHAP. XIV. 


2 Ed. III. c. 5. that at whatſoeyer time or place in the 


county a man delivered a writ to the ſheriff, or under-ſheriff, 
they ſhould receive the ſame, and make a bill according to 
the above ſtatute, without taking any thing for ſo doing; 
and if they refuſed, others who were preſent might ſet their 
ſeals to it ; and the ſheriff or under-ſheriff ſhould be liable 
to the penalties of the above ſtatute, if they failed in return- 
ing the writ. Power was given to the juſtices of aſſiſe to 
hear all complaints on this ſubject, and award damages to 
the aggrieved party. It had been enacted by ſtat. 1 Ed. III. 
ſt. 1. c. 5. that a man might aver againſt the falſe returns 
of bailiffs of franchiſes, who had full returns of writs; and 
recover as well againſt them as againſt the ſheriff, where 
too ſmall iſſues were returned, and in other caſes, ſo that 
it was not to the prejudice of the lords and their franchiſe, 
or that of holy church, and that the puniſhment fell wholly 
on the bailiffs. So many expedients were tried to ſecure 
the regular execution of proceſs. 


Some of the rigorous conſequences of the ancient pro- 


cCeſs were removed. We have ſeen, that a tenant whoſe 
land was taken by the magnum cape, loſt it if he did not 
replevy in a certain ſpace of time!'. By ſtat. g Ed. III. 
ſt. 1. c. 2. this old law of non plevin was taken away; for 
it was enacted, that none ſhould loſe his land by reaſon of 
non plevin, By chap. 3. of the ſame act, the fourcher by 


eſſoin was taken from executors, as it had been from other 


co-defendants by ſome ſtatutes of Edward I. *. It was or- 
| dained, that in a writ of debt brought againſt divers execu- 
tors, neither they, nor any of them, ſhould have more 


than one eſſoin before appearance, that is, at the ſummons 


or attachment ; and after appearance but one, as the teſta- 
tor ſhould have had ; ſo that the executors were to be 
conſidered only as one man * the teſtator. Fur- 


i Vid, ant, yal, 1. 419. 114. k Vid, ant. 122. 150. 4 
N cry 


EDW, III. 


— — — — . — —— 2 
N ; FFC I IRR} > tc ———— 
n 9 —.— — 9 5 3". - * — 2 __— 
nad . 222 + * - you : 4 
_ 


RE IRE 


— 
— 


DDr rr 
2 : 
a. 


þ 8 
it 
+ 
* 
0 | 
: | 
G L 4 
* 5 2 
1 
17 
1 
4 <0 
1 
* 
7 
1 7 
FE 
1 
1 
1 ; 
„ 
47 
"3 
* 
: * 
©: 
Wi 
£8 l 
s 1 
4.85 
Wy A 
3 
3 
* of o 
N 
1 
5% * 
A 
TA: ; 
2 
s 
. 4 
: 
«#5: , 
4 : 
4. 
"1 x 
1 
250 
* 
} 
* 


1 
4 
* 
'F 
45 
5 
11 
* F 
17 tf) 


— — — — 


444 


CHAP. XIV, 


EDW, UI, 


HISTORY OF THE 


ther, by the fame act, a comdh of proceſs againſt execu- b 
tors was thus directed; namely, that tho” the ſheriff an- 


ſwered at the ſummons that ſome of them had nothing 


whereby he might be ſummoned, yet an attachment ſhould | 
ſill be awarded againſt them. And if the ſheriff anſwer- 
ed, that he had nothing whereby he might be attached, | 
the great diſtreſs ſhould be awarded; ſo that at the return 
thereof, he or they who firſt ct in court ſhould an- | 

ſwer to the plaintiff ; and though ſome of them had appear- | 

ed in court, and made default at the day on which the great 
diſtreſs was returned upon the other, yet ſtill he or they 


who firſt appeared at the great diftreſs ſhould be put to an- 


ſwer, In caſe the judgment paſſed for the plaintiff, he | 
ſhould haye | his gment and execution of the goods of | 


the teſtator, gal inſt thoſe who pleaded, and againſt all 


others named ws writ, as well as if they had all pleaded, 
The ſtatute, however, contains a ſaving for thoſe who 
choſe to proceed after the old courſe at common-law. 


As the law now ſtood, a demandant in a plea of land 


was often delayed hy the tenant vouching to warranty 2 
dead man, againſt which voucher the demandant was not 


received to aver that he was dead; but ĩt was now enacted, 


by ſtat. 14 Ed. III. ſt. x. c. 18. chat ſuch averments ſhould 


be received. Again as by the old law ? a queſtion upon 
a falſe judgment from an inferior court was to have been 


tried by due), it was enacted by ſtat. 1 Ed. III. ſt, I. c. 4. 


to correct ſo barbarous a proceeding, that when a record 
came into the king's court by writ of falſe judgment, if the 


party ſuggeſted that the record was otherwiſe than the court 


alledged it to be, the averment ſnould be received of the 


good country”, and of thoſe who were preſent at the court 


when the record was made, if they were returned by the 


ſheriff with the others of the country ; and if they came 
not, the inqueſt was to be taken by the good country. 


Vid. act. vol. I. 1 14 3 on = Seit receu averregen 4 bone pais. 
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Two other laws were made reſpecting trials; the one CHAP. XIV. [ 
for the trial of deeds, the other of baſtardy. It was com- BW. III. 1 
: plained, that great delay happened in actions by the par- 2 | 
ties pleading in bar a releaſe, quit-claim, or other ſpecial 
J deed made within a franchiſe where the king's writ did not 
tun. To remedy this obſtruction to juſtice, it was enact- 
ed, by ſtat. 9 Ed. III. ſt. 1. c. 4. that when ſuch deeds 
were exhibited in bar of an action, bearing date in a place 
within a franchiſe, although there were witneſſes of the 
= fame franchiſe named in the deed, yet if the deed was 
; denied, proceſs ſhould be awarded into the county where 
the plea was moved, to have the inqueſt of the country 
and the witneſſes to appear: and if the witneſſes came not 
at the great diſtreſs, the juſtices were not on that account 
to omit proceeding to take the inqueſt, but were to go on 
in like manner as if the deed had been made in the county z 
a courſe ſimilar to one directed in a ſimilar caſe in this 
reign, and which muſt gradually lead to the practice of 
no longer ſummoning the witneſſes to be joined with the 
jurors. In ſtat. 25 Ed. III. ft. 2. which communicated to 
children born of Engliſh ſubjects in foreign parts the privi- 
leges of natural-born ſubjects, it was ordained, that in . 
queſtions of baſtardy ariſing upon that act, the matter 
ſhould be certified by the biſhop of the place where the de- 
mand was, the fame as where baſtardy was 2 againſt 
perſons born in England. 


| Some matters of pleading were ln by ſtat. 25 Ed. III. 
ſt. 5. c. 11. The exception of non-tenure of parcel was 
not to abate any writ, but only for that quantity concerning 
which the non-tenure was alledged . Again, by ch. 18. 
of the ſame ſtatute, it was ordained, that notwithſtanding 
adjournment made in the eyre by writ de libertate probanda, 
purchaſed by villeins to delay their lords of their actions 
againſt ſuch villeins, the ſame lords ſhould be received to 


„vid. ant, vol. I. 475, 476, - 
alledge 


- 
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CHAP. Xtv. alledge the exception of villenage againſt their villeins in 
all writs, whether ſuch writs de libertate probandd were 


EDW. 1IL 

purchaſed by deceit, or in other manner; and that the 
lords might ſeize the bodies of their villeins, as they might v 
before the writ de libertate probandd was purchaſed. But a AM yp 
more effectual check was given to pleas of villenage te 


(which were very common at this time) by ſtat. 37 Ed. III. tl 
c. 17. ordaining, that no writ ſhould be abated by the ex- fi 


ception of villenage, if the demandant or plaintiff would w 

aver that he who alledged the e free the * of es 

5 the writ purchaſet. * 
— cations of NoTHING could be of more importance than chat trials ti 
| by jury ſhould be conducted with impartiality, and free from al 
all external influence ; but, conſidering the perſons who Ir 

conſtituted this tribunal, it was found very difficult to keep a. 

it clear of imputation. Of what ſort the imperfections of Ju 

this mode of trial were, will beſt appear by the ſtatutes h: 

made in this reign to correct them. By ſtat. 5 Ed. III. er 

c. 10. it was ordained, that if any juror in aſſiſes, juries, th 

or inqueſts, took of the one party or the other, and was ſu 

thereof duly attainted, he ſhould not in future be put on fo 

aſſiſes, juries, or inqueſts, and beſides, ſhould be impri- of 

ſoned and ranſomed at the king's will; which offence was or 


to beenquired of by the juſtices before whom ſuch aſſiſes, 
juries, or inqueſts, were had, Again, in the 34th year, 
(becauſe ſheriffs arrayed their pannels of people procured, 
to effect which they would take perſons living at any diſ- 
tance from the county, who had no knowledge of the fact 
upon which the inqueſt was to paſs) it was enacted, by 
ch. 4. of that ſtatute, that pannels ſhould be made of the 
next people v, who were not ſuſpected or procured ; and if 
the theriff acted otherwiſe, he was to be puniſhed by the 
; | juſtice in proportion to the offence againſt the king, and 
the hang ſuſtained 5 the party. Again, by ch. 8. of | 


7 De plus prochin gents, 
the 
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the ſame ſtatute, either of the parties (or any ſtranger for 
the king) might have his plaint by bill againſt a juror who 
had taken any thing of him, or the other party, for the 
verdict ; which bill was to be before the juſtices before 
whom the jury were ſworn, and the juror was to be put 
to anſwer immediately ; and if he pleaded to the country, 
the inqueſt was to be taken immediately. If the juror was 
fined at the ſuit of any but one of the parties, the perſon 
was to have half the fine, and the parties to the ſuit to re- 
cover their damages by aſſeſſment of the inqueſt ; the juror 
was beſides to ſuffer a year's impriſonment, which the ſta- 
tute declares ſhould be redeemed by no fine: the party was 
alſo to be at liberty to ſue by writ before other juſtices. 
In addition to the proviſions of this act, it was further or- 
dained by ſtat. 38 Ed. III. ſt. I. c. 12. that ſuch corrupt 
juror ſhould forfeit ten times as much as he had taken, one 
half to him that would ſue, the other to the king. All 
embraceors procuring ſuch inqueſts were to be puniſhed in 
the ſame manner; and if ſuch embraceor or juror had not 
ſufficient to pay the above penalty, he was to be impriſoned 
for a year. No juſtice or other miniſter was to enquire ex 
officio of ſuch offences, but only at the ſuit of the party, 
or of ſome other. Such guards was it thought neceſſary to 
put upon this trial, tho? a favourite with the nation. 

\ Bes1Des theſe ſtatutes, that are more properly confined 
to civil actions, there were ſome that made ſimilar provi- 


ſions reſpecting } jurors in criminal matters, and in inqueſts 


before eſcheators, and others ; ; all which will be conſidered 
in their proper places. | 

Tux right of waging his law was ſecured to a defendant, 
in an inſtance where in the time of Edward I, he was by 
law entitled to it 4. It is faid in ſtat. 38 Ed. III. ft. 1. 
e: 5 that — * people were e and attached by: their 


- Vid. ant. 259, 260. 


: bodies 
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CHAP, XIV. bodies in the city of London, at the ſuit of citizens fur. | 

miſing that they were debtors; arid could be proved fo by | 
their papers, tho' they had no deed « or tally to produce: it 
was therefore enacted; that every man ſhould be received | 

to his law by people ſufficient of his condition againſt fuch WM + 

papers, and the creditor ſhould not put the party to plead Þ 

to the inqueſt unleſs he choſe z but if he would wiſh to do f 

ſo in future; he muſt take care to have ſome other ſecurity | ; 

; 

( 

[ 

( 
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than mere papers. Thus the wager of law againſt | 
mere papers (and 4 fortiori againſt werbal teſtimony) was . 
ſecured to the citizens of London, as firmly as it was be- 
fore practiſed in the common-law courts. 

As to the end arid object of ſuits, whether civil or cri- 
minal, it was ordained, by ſtat. 38 Ed. III. Rt. 1. c. 3. 
that all fines taken before juſtices ſhould be in the preſence 

of the pledges; and the pledges were to know the ſum of 


the fine before they departed. 
$ratute 8 
jeofail. pleaders were in every point of the proceſs and proceeding 


in an action, fo as to cavil at miſtakes in ſyllables and let- 

ters. As many of theſe miſtakes were owing to the neg- 
ligence of clerks, and they were never in themſelves of ſuch | 
importance as to deſerve all the attention that had been paid 
to them, it was thought prudent to retnove ſome of thoſe fri- 
volous objections by a parliamentary declaration. It was 
accordingly enacted, by ſtat. 14 Ed. III. ſt. 1. c. 6. that 5 
by the miſpriſion of a clerk, in any place (that is, court) 
whatſoever, by miſtaking in writing one ſyllable or one | 
letter, too much or too little, no proceſs ſhould be annul- 
led or diſcontinued ; but as ſoon as the thing was perceived, 
by challenge of the party or in other manner, it ſhould be 

| haſtily amended in due form, without giving advantage to | 

the party that challenged the fame, on account of ſuch miſ- 


( 
0 
( 
] 
W᷑ have before ſeen * how ſcrupulous and nice the old | 
| 
t 
| 


„ Vid, ant. vol. I. 333, 461 3 and ant. 98. 
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priſion. This is the firſt of thoſe proviſions, which in lat- CHAP, XIV. 
ter times have been called Statutes of JEOFAILE and 
Amendment. 

.SOME farther regulation on this ſubject was made by 
ſtat. 36 Ed. III. |. 1. c. 15. which act is better known by 
the alteration it made in the language of courts, directing 
that all matters ſhould be there debated in Engliſh, and not 
in French as heretofore. The ſtatute ſets forth as a reaſon din 

adings to be 
why the laws were ſo ill obeyed, becauſe * they were in Englifh. 
ce pleaded, ſhewed, and judged in the French tongue, 
ce which was much zn#nown in the realm; ſo that the peo- 
« ple (ſays the at) which do implead, or be impleaded in 
c the king's court, and in the courts of other, have no 
6 knowledge nor underſtanding of that which is ſaid for 
« them, or againſt them, by their ſerjeants or other 
c pleaders for the better obſervance, therefore, of the 
law, it was enacted, that pleas pleaded in any courts what- 
ſoever, whether in the king's or other courts, before the 
king's juſtices or others, ſhould be pleaded, ſhewed, de- 
fended, anſwered, debated, and judged in the Engliſb 
tongue, and ſhould be entered and inrolled in Latin; which 
latter was no more than confirming the ancient practice; 
records of courts always having been in Latin. 

Tus the language which the Conqueror had impoſed | 
upon our courts (the ſtrongeſt badge of ſervitude, per- 
haps, that could be deviſed) was ſuffered no longer to 
maintain its ground. The victories of Edward having 
given the Engliſh a declared ſuperiority over the deſcen- 

dants of their former maſters, ſeemed to mark this as a 
proper time for ſuch a revolution. Tho' the language of 
cur courts, in all argument and deciſion, was hencefor- 
ward to be Engliſh, the French {till continued the written 
language of the law, being that in which it had uſed to liſp 
in its infancy, and to which in its maturer years it was Rill 
attached as a fort of mother-tongue. Thus, many apt and 
ſignificant terms and phraſes were till retained in debate, 
„ Ih „ and 
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and converſation upon topics of law; and the reports 


of what paſſed in court were ftill taken and publiſhed in 
French, and ſo continued for hundreds of years after, It 


was foreſeen and intended by the makers of this act, that 
much of the old language ſhould {till remain; for after the 
above change is ordained, there are added the following re- 


ſervations, namely, “ that the laws and cuſtoms of the 
“ realm, terms and proceſſes be holden and kept as before 


ct had been; and that by the ancient terms and forms of 
c counting * no man ſhould be prejudiced, fo that the mat- 
ce ter of the action be fully ſhewed in the declaration, and 


37 


« in the writ;“ which only meant, that though ſuch 
eſtabliſhed and known forms of expreſſion were not in 
Engliſh, yet it ſhould be no breach of this ſtatute. 


OUR criminal law received ſome improvement from fla- 


tutes paſſed in this reign. The reducing the crime of trea- 


ſon to a certainty by a parliamentary definition, as it freed 


the ſubject from the entanglement of ambiguous and un- 


known law, and, conſequently, from the arbitrary deci- 


ſions of judges, very eminently diſtinguiſhes this period in 


the hiſtory of our penal law. The offence of treaſon in its 
original notion, as a crime againſt the ſtate, lay open to a 
great latitude of conſtruction : not only direct breaches 


of allegiance to the ſupreme power, but violating the per- 


ſons who were nearly related to, or attendant on, the per- 


ſon of the ſupreme magiſtrate ; diſorders of a public na- 


ture tending to confuſion and civil commotion; bold 
and riotous breaches of the peace; affectations of extra- 


ordinary influence and authority, with ſpeeches of an am- 


bitious import, had at divers times been brought within 
the bounds of this offence, as conducing in their conſe- 
quences to ſubvert the eſtabliſhed order of allegiance and 


- ſubordination in government. This had been remarkable in 
the early times of our law; when it was left, in a great 


Le aunciens termes formes de eounter, 


. 
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mea- 
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meaſure, to the breaſts of judges to fix and determine by CHAP. XIV. 


their judgment, in particular caſes, what was treaſon, and 
what was not. Killing the king's father or brother, or even 
killing his meſſenger, had received the puniſhment of trea- 


ſon t. In the preſent reign they had gone {till further. In ' 


the 21ſt year of the king, a knight of Hertfordſhire for- 
cibly detained a man till he paid him gol. ; this was held 
treaſon, becauſe he was in ſo doing guilty of accroach- 
ing (as they called it), or attempting to exerciſe royal 
power. | 

PERHAPS one oreat motive to raiſing theſe conſtructive 
treaſons, was the forfeiture which in ſuch caſe belonged to 
the king. On the. other hand, the loſs thereby ſuſtained 
by lords, who would be intitled to an eſcheat in caſe of fe- 
lony, and who at any rate incurred a diminution of the 
| caſualties of tenure by ſuch forfeiture, might be a ſpur to 
them to obtain ſome parliamentary definition of this crime. 
The whole kingdom were intereſted in a queſtion that 
touched the lives of all. The determination above-men- 
tioned created ſuch an alarm, that a petition was pre- 
ſented by the commons, in the fame year, ſtating, - that 
certain juſtices had lately adjudged ſome matters before 
them to be treaſon and accroachment of royal power ; they 
therefore prayed, that it might be declared in parliament 
what is the accroachment of 80 power which ſhould oc- 
caſion to lords a loſs of forfeiture, and to delinquents a lofs 
of clergy. To this petition there was given this evaſive 
anſwer, that wherever ſuch judgment was given, the points 
of ſuch treaſon and accroachment were declared therein . 


THro* the commons were diſappointed at this time, they 


did not fail of their object; for, in the 25th year of the 


king, there was a ſolemn declaration by ſtatute *, defining 


very particularly what ſhould be conſidered as treaſon, and 


Pritt. ch. 222 | * Stat. 25 Ed. III. c. z. 
Pet. Parl. 21 Ed. III. 15. | 
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CHAP. XIV. 


EDW. III. 


Statute of 
ereaſons. 


H ST OR 1 OT THE 


what not. The treaſons declared are under the following 


heads: To compaſs or imagine the death of the king, 


queen, or that of their eldeſt ſon and heir; to violate the ; 
| king's companion, or the king's eldeſt daughter unmarried, 7 
or the wife of the king's eldeſt ſon and heir; to levy war 
againſt the king in his realm, or be adherent to the king's ® 
enemies in his realm, giving to them aid and comfort in 
the realm, or elſewhere; of which a man muſt be provably © 
attainted of open deed by people of his own condition. 
Again, to counterfeit the king's great or privy ſeal, or his 
money; to bring into the realm falſe money counterfeit to 
the money of England, as the money called Lu/hburgh, or 
| Other, like to the money of England, knowing it to be 
falſe, to merchandize, or make payment in deceit of the | 
king and his people; to ſlay the chancellor, treaſurer, or | 
the king's juſtices of the one bench or of the other, juſtices | 
in eyre or of aſſiſe, or any other juſtices aſſigned to hear 
and determine, being in their places, doing their offices: 
all the above caſes, ſays the ſtatute, ſhall be judged trea- 
ſon that extends to our lord the king and his royal majeſty; * 
and of ſuch treaſons the forfeiture of the eſcheats belongs 
to the king, as well of lands and tenements holden of an- 


other, as of himſelf. 


Akrkx defining what ſhould be conſidered as treaſon | 
6 againſt the king's "perſon and dignity, in which caſe the 
forfeiture belonged to the king, the ſtatute gqes on, and | 
ſäays, there is another manner of treaſon ; that is, when | 
' ſervant ſlays his maſter, a wife her huſband, or when a 
man ſecular or religious lays his prelate, to whom he owes | 
faith and : and in theſe treaſons, ſays the ſtatute, 
the forfeiture of the eſcheat is to go to the lord of the fee. 
Tuvus far did this act ſpecify caſes of treaſon, whether 
high or petit; the diſtinction by which they have ſince been 
known. © And becauſe, ſays the act, many other like 
<« caſes of treaſon may happen in time to come, which 


cannot be imagined or declared at the preſent time, it 
| x .c«c was 
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« was accorded,” that ſhould any other caſe, not above CHAP. XIV. 


ſpecified and ſuppoſed to be treaſon, happen before any Go . 


juſtices, they ſhould tarry, without going to judgment, 
till the cauſe was ſnewed and declared before the king and 
his parliament, whether it ought to be adjudged treaſon or 
other felony: a method which we have ſeen it was uſual 
for the judges to take in other caſes of doubt and diffi- 
culty. This is followed by a clauſe that was intended, 


probably, as a ſatisfaction to the commons, and an anſwer 


to their petition above mentioned. If, ſays the ſtatute, 
« any man of this realm ride armed, covertly or ſecretly, 
« with men of arms again any other to ſlay him, or rob 
& him, or take him, or retain him, till he has made fine 
« or ranſom for his deliverance, it is not the mind of the 
ec king, nor his council, that in fuch caſe it ſhall be judged 
< treaſon z but ſhall be judged felony or treſpaſs, accord- 
« ing to the laws of the land of old time uſed, and as the 
2 als required.“ | 

Ir was alſo enacted, that ſhould any 1 or tenements 
before that time have come into the king's hands, by judg- 
ment of treaſon, for any of the above offences, and have 
been granted to any others, the parties injured might have 
writs of ſcire facias againſt the terres tenants, in which no 
protection was to be allowed. If ſuch lands remained in 
the hands of the king, writs were to be granted to the 
ſheriffs to deliver them out of the king s hands without 
delay. By this laſt proviſion, ſome partial redreſs was alſo 
given to thoſe who had already ſuffered by the 2 
af the old law. 


Tavs did Edward, by aboliſhing the many eonſtruftive 
treaſons, that had before been conjured up at the pleaſure 
of the crown and its judges, make his ſubjects eaſy on a 


point the moſt important in our whole legal polity, This 
ſtatute may be regarded in the light of a new Magna 


Charta, and a new pillar in our free conſtitution ; the 
crime. of treaſon, if indeterminate and vague, being of it- 
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what not. The treaſons declared 10 under the following 


heads: To compaſs or imagine the death of the king, 
queen, or that of their eldeſt ſon and heir; to violate the 
king's companion, or the king's eldeſt daughter unmarried, ® 
or the wife of the king's eldeſt ſon and heir; to levy war 
againſt the king in his realm, or be adherent to the king's # 
enemies in his realm, giving to them aid and comfort in 
the realm, or elſewhere; of which a man muſt be provably Þ 
attainted of open deed by people of his own condition. | 


Again, to counterfeit the king's great or privy ſeal, or his 
money; to bring into the realm falſe money counterfeit to 
the money of England, as the money called Luſhburgh, or 


other, like to the money of England, knowing it to be | 


falſe, to merchandize, or make payment in deceit of the 
king and his people; to lay the chancellor, treaſurer, or 


the king's juſtices of the one bench or of the other, juſtices | 
in eyre or of aſſiſe, or any other juſtices aſſigned to hear | 


and determine, being in their places, doing their offices : 


: all the above caſes, ſays the ſtatute, ſhall be judged trea- | 
ſon that extends to our lord the king and his royal majeſty; Þ 
and of ſuch treaſons the forfeiture of the eſcheats belongs 
to the king, as well of lands and tenements holden of an- 


other, as of himſelf. 


AFTER defining what ſhould be Oe "FRE as treaſon | 
againſt the king's 19100 and dignity, in which caſe the 
forfeiture vlonged to the king, the ſtatute gqes on, and 
. fays, there is anoeher manner of treaſon ; that is, when a | 

ſervant ſlays his maſter, a wife her huſband, or when a 


man ſecular or religious ſlays his prelate, to whom he owes 


faith and . and in theſe treaſons, ſays the ſtatute, 
the forfeiture of the eſcheat is to go to the lord of the fee. 
Tos far did this act ſpecify caſes of treaſon, whether 
high or petit; the diſtinction by which they have ſince been 
known. © And becauſe, ſays the act, many other like 


« caſes of treaſon may happen in time to come, which 
y nappe 5 


c cannot be imagined or declared at the preſent time, it 
«c was 
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ſpecified and ſuppoſed to be treaſon, happen before any == _ 


juſtices, they ſhould tarry, without going to judgment, 


till the cauſe was ſhewed and declared before the king and 


his parliament, whether it ought to be adjudged treaſon or 
other felony : a method which we have ſeen it was uſual 
for the judges to take in other caſes of doubt and diffi- 


culty. This is followed by a clauſe that was intended, 


probably, as a ſatisfaction to the commons, and an anſwer 
to their petition above mentioned, If, ſays the ſtatute, 


« any man of this realm ride armed, covertly or ſecretly, 


« with men of arms againſt any other to ſlay him, or rob 
« him, or take him, or retain him, till he has made fine 


ce or ranſom for his deliverance, it is not the mind of the 


ec king, nor his council, that in fuch caſe it ſhall be judged 


4 treaſon z but ſhall be judged felony or treſpaſs, accord- 


cc ing to the laws of the land of old time uſed, and as the 


0. caſe required. rs 


Ir was alſo enacted, that ſhould any lan@ or tenements 
before that time have come into the king? $ hands, by judg- 


ment of treaſon, for any of the above offences, and have 


been granted to any others, the parties injured might have 
writs of ſcire facias againſt the terres tenants, in which no 
protection was to be allowed. If ſuch lands remained in 
the hands of the king, writs were to be granted to the 
ſheriffs to deliver — out of the king s hands without 
delay. By this laſt proviſion, ſome partial redreſs was alſo 
given to thoſe who had already ſuffered by the oppreſſion 
of the old law. 


Tavs did Edward, by aboliſhing the many conſtrudtive 


treaſons, that had before been conjured up at the pleaſure 


of the crown and its judges, make his ſubjects eaſy on 2 
point the moſt important in our whole legal polity, This 


ſtatute may be regarded in the light of a new Magna 


Charta, and a new pillar in our free conſtitution; the 


erime of treaſon, if indeterminate and vague, being of it- | 
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EDVW, III. 


Rite. 


CHAP, XIV. ſelf, according to the opinion of a faſhionable writer ?, alone 


ſufficient to make any government degenerate i into arbitrary 
power. | 

THE law of EI was 1 reformed be lat 24 
Ed. III. c. 12. Cemplaint was made to parliament that 
eſcheators had ſeized, by colour of their office, divers lands 
and tenements as forfeit to the king, for the treaſon of per- 
ſons then dead, who had not been attainted during their 
lives. It is declared by the above ſtatute, that the king 
and his progenitors had been ſeiſed of the forfeitures of 
wars of all times, of Which right he did not mean to diveſt 
himſelf, but would continue ſuch forfeitures as had fallen 


in his time, or that of his father (which is a declaration 


that the king was entitled to certain forfeitures, without 
attainder, if the perſon fell in war); yet the king of his ſpe-"" 
cial grace granted, that reſpecting all forfeitures which 


fell in the time of his grandfather and other progenitors, 


as ſoon as an inqueſt was returned by the eſcheator, or 
other commiſſioner, into the chancery, the tenant ſhould not 
be put out of poti eflion, but ſhould be ſummoned by ſcire 

acias to ſtate what anſwer he had to make. In all other 


caſes of dead perſons not attainted of treaſon, it was or- 
dained, that they ſhould not be ſubject to any other for- 


feiture than the forfeitures of old time adjudged after the 
death of perſons, by preſentment in the eyre or in the 
king's bench, as of felons de ſeipſo, or of others. | 
I may be doubted how ſtrictly this ſtatute was obſerved ; 


for, in the latter end of this reign, the commons petitioned 


that none of the king's officers might ſeize lands or tene- 
ments of perſons not attainted of treaſon or telony 1 in their 
life-time =. 
Wurn it was declared that riding RG ſhould no lon- 
ger be conſtrued treaſon (unleſs indeed when accompanied 
with ſuch circumſtances as made it a levying war) diſorders 


7 Eſp. des Loix, liv. 6. c. 7. Pet. Parl. 50 Ed. III. 73. 


of 


— — — — 


peace q and that in the places where the occaſion happened) 
be ſo hardy as to come before the king's juſtices, or other 
of the king's miniſters doing their office, with force and 
arms; that none bring force in affray of the peace, nor 
go or ride armed by night or by day, in fairs or markets, or 
in the preſence of the juſtices or other miniſters, or elſe- 
= where, upon pain of forfeiting their armour to the king, 
and tale bodies to priſon at the king's pleaſure. It was 
further enacted, that the king's juſtices in their preſence, 
fſhcriffs and other miniſters in their bailiwicks, lords of 
7 franchiſes and their bailiffs in the ſame, mayors and bailiffs 
of cities and boroughs within ſuch cities and boroughs, 
and borough- holders, conſtables, and keepers of the peace 
within their wards, ſhould have power to execute this act. 
The juſtices aſſigned were, at their coming into the coun- 
try, to enquire how ſuch officers had executed this act, 
and to puniſh all defaults. Theſe were the methods pre- 
ſcribed by the ſtatute of Northampton, and they were often 
recurred to, in ſubſequent times, to ſuppreſs riotous and 
tumultuary meetings. 
To go on with the laws made for the puniſhing of 
oftenders, Hawks, as they were inſtrumental to the di- 
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7 of that fort fell back into the Se they lay under at CHAP. XIV, T1 
4 common law. Proviſion had been made by the ſtatute of — - | 
3 EDW, III. 4 
1 Northampton, 2 Ed. III. c. 3. againſt ſuch offenders, who, 4 
2 it ſeems, in theſe times were very common, and created | i 
- very great alarm; the courſe of juſtice, as well as the peace l 
- of fociety, being liable to diſturbance from ſuch armed ; | 
5 force. The nature of theſe tumults may be imagined | 1] | 
54 from the words of this ſtatute, which provided for their . 1 
ſuppreſſion. It was enacted, that no man great or ſmall, 
of what condition ſoever (except the king's ſervants in his i 
preſence, and his miniſters in executing his precepts, or ö 
the precepts of their office, and thoſe in their company aſ- 1 
7 liſting, and alſo upon a cry made for arms to keep the | p 
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CHAP. XIV. verſions of the great, were put aud the protection of the 


— — 
EDW. III. 


law, and guarded with more EG than other animals. 
A perſon finding a ſtray hawk was b to bring it to the ſhe- 
riff to be awe, who, after four months and proclamation 
made, was to keep it, making the finder (if he was a /im- 
ple man, ſays the ſtatute) ſome compenſation ; if he was a 
gentleman e, and of eſtate to have the hawk, the ſheriff was 
to re- deliver it to him, taking reaſonable coſts for the time 


he had it in his cuſtody. If any one took ſuch a hawk and 
concealed it from the lord or his falconers, or took it 


from the lord, he was, upon conviction, to ſuffer two 
years impriſonment, and yield to the lord the price of the 
hawk; and by ſtat. 37 Ed. III. c. 19. if any ſtole a hawk 
and carried it away, not obſerving the aforeſaid ordinance, 
he was to be dealt with as a thief who ſtole a horſe, or any 
other thing. Thus was a ſevere example ſet by the legiſla- 


ture to be followed in certain regulations that were after- 


wards made for protection of the game. 

Two felonies were created as ſanctions to ſome com- 
mercial regulations, which, however, were ſoon repealed. 
By ſtat. 27 Ed. III. ſt. 1. c. 5. it was made felony to fore- 
ſtall or ingroſs Gaſcony wine; but this act was repealed by 
ſat. 37 Ed. III. c. 16. By the ſtatute of the ſtaple, 27 


Hd. III. ſt. 2. c. 3. it was made felony for any man, En- 


gliſh, Welch, or Iriſh, to export wools, leathers, wool- 


fells, or lead, out of the kingdom: but by ſtat. 38 Ed. III. 


|. I. c. 6. the penalty of life and member was repealed, 
and that of forfeiture of lands and nem, goods and 
chattels, ſtil! remains. | 

Ix the early part of this reign, two new felonies had 
been created: one, by ſtat. 5 Ed. III. c. z. before men- 
tioned (which was confirmed by ſeveral? others) ordaining, 


=] | PE veyor s ſhould 8 be ſubject to the ſame — "A 


d Stat. 24 Ed. III, e. 226: - e Stat, 25 Ed. NI. ſt. 5 & 15, 
F Hentils homme , Eo, Nat. 26 Ed. III. E. 


thieves 
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thieves and robbers, if they exceeded the limits of their 
authority: another is, ſtat, 14 Ed. III. ſt. 1. c. 10. 
which enacted, that a keeper of a gaol who ſhould by too 
great dureſs compel a priſoner to become a an approver, 
ſhould have judgment of felony. 

SEVERAL laws were made to remove the oreat impedi- 
ments thrown in the way of juſtice by conſpirators, cham- 
pertors, and maintainers of quarrels and ſuits, againſt 
whom the legiſlature in the reign of Edward I. had made 
ſo many proviſions f. In ſtat. 1 Ed. III. ſt. 2. c. 14. the 
king commanded, that none of his counſellors, nor of his 
houſe, nor of his miniſters, nor any man of the realm, 

great or ſmall, ſhould by himſelf, or by others, in ſending 
letters, or by other means, take upon him to maintain 
quarrels and parties in the country, to the diſturbance of 
the common law. To forward the proſecution of ſuch of- 
fenders, it was ordained by ſtat. 4 Ed. III. c. 11. that the 
juſtices of one bench or the other, and the juſtices of aſ- 
ſiſe, when they came to hold their ſeſſions, or to take in- 

queſts by nifi prius, ſhould, either at the ſuit of the 
king or the party, enquire of and determine reſpecting 
- maintainers, bearers, and conſpirators, and thoſe who 
committed champerty, the ſame as juſtices in eyre be- 
fore might; with a power to adjourn ſuch matters as 
could not be determined, thro? the ſhortneſs of time, into 
the court to which they belonged. A ſimilar. injunction 
about maintenance was made in ſtat. 20 Ed. III. c. 4. and 
by chap. 5. of the ſame act, great men were enjoined to 
_ diſmiſs from their ſervice all maintainers, and others who 
took upon them to interfere in ſuits, and impede the courſe 
of the law. The writ of champerty was ſtill conſidered 
only as a criminal proceeding ; for in the 50th year of the 


king the commons prayed, that the chancellor might in 


i vid. ant. 360, 379. f Vid, ant. 127. 212. 239, 240. 
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| CHAP. XIV. ſuch caſes grant a writ at the ſuit of the party, to recover 


— — 
E DW. III. 


damages in his ſuit; which, however, was denied by the 
cing s. TY 

Tux other ſtatutes upon the ſubject of criminal law 
may be conſidered as making ſome alteration in the courſe 
of bringing offenders to juſtice, the manner of proceeding 
there, and the execution of the law upon them. 

TRE ſtatute of Wincheſter paſſed in the reign of Ed- 
ward I. and all laws for the ordering of the police, may be 
treated as ordinances calculated for the better diſcovery and 
bringing to juſtice of ſuſpected perſons; that being one of 
their great objects. It had been ordained by the ſtatute 
of Wincheſter b, that any ſtranger paſſing the country in 
the night, might upon ſuſpicion be arreſted, and delivered 


to the ſheriff, It was now ordained, that becauſe many 


felonies had lately been committed by perſons called ro- 
berdeſmen, waifters, and draw-latches, any perſon ſuſ- 
pected. of being ſuch might be arreſted, by day or by night, 

by the conſtables of the town (if within a franchiſe, by 

the bailiff), and delivered to the ſheriff, to be kept in pri- 
ſon till tae coming of the juſtices of gaol delivery. In the 
mean time the ſheriff and bailiffs of the franchiſe were to 
make inquiry about the arreſt, and return the inqueſt, with 
the finding, to the juſtices when they came; and if they 
did not make ſuch i inquiry, they were to be amerced, and 
the juſtices were to do it before they proceeded to the 


| deliverance. In the 10th year of the king certain articles 


of the peace were tranſmitted into different counties; but 
it was ſpecially refolved by the parliament, that they ſhould 
not be conſidered as a ſtatute. By ſtat. 28 Ed. III. c. 11, 
ſtrong injunction is given for the execution of the 2d 
chapter of the fatute of Wincheſter (concerning hue and 
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cry, and recovery int the RE which i is W 
there re-enacted. | 


* 


Tnos far of bringing offenders into court; next, as to 


the proceeding there. It ſeems, that at this time ſuits 
for defamation were generally brought in the eccleſiaſtical 


court, being avowed ſubjects of ſpiritual cognizance only. 
But this proceeding was carried to great lengths, when 
perſons indicted in ſheriffs* tourns, and afterwards acquit- 
ted before the juſtices by a progured inqueſt, would bring 
a ſuit in the eccleſiaſtical court againſt the indictors for 


defamation. This being complained of by the commons, 


it was enacted by ftat. x Ed, III. ſt. 2. c. 13. that every 
perſon ſo grieved ſhould have a prohibition i in the chancery, 
formed upon his caſe. 

To inſure the due proſecution of indictments when 
found, it was enacted by chap. 17. of the ſame ſtatute, 
that ſheriffs and bailiffs of franchiſes, and all others that 
took indictments in their tourns or elſewhere, ſhould take 


them by roll indented *; one part of which was to remain, 


with the indictors, the other with him who took the in- 


queſt. This was done in order to prevent the embezzlie- 


ment of indictments, which, it ſeems, too frequently hap- 


pened. 


called it, the prijoner s deliverance, uſed to be deferred till 


the juſtices came into the country for that purpoſe. It is 
not to be wondered, that, in ſuch an interval, many unfair 


practices were attempted. This interval alſo gave room for 
the indictors to get themſelves put on the inqueſt of delive- 
rance; and therefore it had become one of the commoneſt 


i A fmilar proviſion had been ant, 211. | 
made in tite time of Edward I, Vid. Vid. ant. 268, 


chal- ; 


SOME abuſes aroſe out of the new prachee of introducing | 
a ſecond jury to try an indictment ** Thus, it was a com- 
mon courſe for indictments to be taken before ſheriffs and 
other inferior magiſtrates ; but the trial of them, or, as they 
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| CHAP. XIV. challenges taken fo a juror, that he was one of the in- 
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dictors. But, notwithſtanding the old law allowed this 


challenge, it is doubtful how far it was obſerved; for we 
find a petition of the commons in the 14 Ed. III I. for a 
law to confirm it. This was at length done by ſtat. 25 
Ed. III. ft. 5. c. 3. which enacts, that no indictor ſhould 


be put on inqueſts upon deliverance of the indictees of 
felonies or treſpaſs, if he was challenged for ſuch cauſe by : 
the perſon indicted. 


IT ſeems that Geri extremely auld this authority to 


take inditments. It is recited by ſtat. 28 Ed. III. c. q. 
that theſe officers uſed to procure commiſſions and general 
writs empowering them to take indictments ; and having, 
under ſuch authority, cauſed many to be indicted, would 


take fine and ranſom, and then deliver them, inſtead of 


| keepitg them in cuſtody till the coming of the juſtices, as 
the regular courſe was. It was declared, that all ſuch 


commiſſions and writs ſhould be void, and that 1 in future 


none ſuch ſhould iſſue. 


ANOTHER oppreſſion was practiſed, not only by ſheriffs 5 
but gaolers and keepers of priſons, as well within franchi- 


ſes as without, who by dureſs and ſeverities would compel 


their priſoners to become approvors, and appeal innocent 


people, in order to obtain fines for diſpenſing with their 


impriſonment. By ſtat. 1 Ed. III. ſt. 2. c. 7. the juſtices of 
the one bench and the other, and juſtices of aſſiſe and gaol 


delivery, were empowered to hear all complaints of this 


ſort by bill, as well at the ſuit of the party as of the King. 
Me have before ſeen, that this offence in keepers of pri- 
ſons (for ſheriffs are not named) was made felony by ſtat. 
14 Ed. III. ſt. I. e. 10. 


As the law now ſtood, a felon who was appealed, in- 


dicted, or outlawed, in one county, and dwelt in another, 


+ Pet, Parl. 14 Ed. III. 30. 


being 
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being out of the ſheriff's juriſdiction, could not be at- 
tached. Tt was therefore enacted by ſtat. 5 Ed. III. c. 11. 
that the juſtices aſſigned to hear and determine ſuch felonies 
ſhould direct their writs to all counties in England, to take 
perſons fo indicted ; a remedy which eſtechually.remoyed all 
difficulties. 

We have ſeen the privilege granted by the ſtatute of 
the ſtaple ® in favour of foreign merchants, to have an in- 
queſt mixed of natives and foreigners, where one of the 
parties was of this country, and one of another. This 
was confined to matters of contract; but by ſtat. 28 Ed. III. 
c. 13. it was extended to eriminal caſes in the following 
explicit manner: It was enacted, that in all inqueſts and 
proofs to be taken or made amongſt aliens and denizens, 
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Jury de medica 
tate linguæ. 


whether merchants or others, as well before the mayor of 
the ſtaple as any other juſtices or miniſters, although the 


king be party (as in all criminal cafes he is), the one half 
of the inqueſt or proof ſhould be denizens and the other 


aliens, if ſo many aliens and foreigners were in the place: 


if not, then as many as could be found, and the remainder. 
to be denizens. This liberal ſpirit towards foreigners had 
been diſtinguiſhing itſelf through the whole of this reign, 


particularly in matters that concerned the intereſts of com- 


merce. Some years before, the invidious diſtinction that 

had been kept up between Engliſh and French by preſent- 

ments of Engliſbery, was removed, by the entire abolition 
of that proceeding”. However, the reaſon ſtated by the 
ſtat. 14 Ed. III. ft. 1. c. 4. for this alteration is of a dif- 
ferent kind, namely, that counties were amerced without 
any knowledge of preſentments of Engliſhery, which was 
a a ſurprize and oppreſſion to the people; and for this rea- 
ſon they were no more to be received by the * 


| errant. 


| og vid. ant, 295. : 8 Vid. ant. 22. 
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The benefit bf 
_ clergy. 


HISTORY OF THE 


THz exemption from all ſecular animadverfion claimed 


by the clergy for the perſons of clerks, made a conſidera- 
ble head of inquiry in the criminal law of theſe times. 


Notwithſtanding the firmneſs with which it was demanded 
on one fide, and the indul; gence which the laity in general 
gave to the claim; though it was confirmed by ſolemn de- 


clarations and aided by long preſcription, it was always 
viewed with jealouſy, and conſidered rather as an uſurpa- 


tion which for particular reaſons was endured, than an 
eſtabliſhed and unqueſtionable part of the old common law. 


Under ſuch a title, this privilege muit depend on the cir- 


cumſtances of times for its ſupport : we accordingly find 


it one while reſpected, and at another diſregarded, by the 
government. In the 18th year of the king it was enact- 


ed e, that an archbiſhop ſhould not be impeached criminally 
before the king's juſtices. This might perhaps be rather 


2 law in protection of the peerage than of the clergy, and 


was occaſioned by the late diſputes the king had with the 


archbiſhop. In the 2 5th year of this king the clergy com- 
plained in parliameat, that a certain knight, being one of 


the clergy, had judgment of treaſon given againſt him, 


to be hanged and quartered: they complained alſo of a 


like judgment againſt a prieſt for killing his maſter, Theſe 
encroachments, as they termed them, or at leaſt theſe 


| ſymptoms of the precariouſneſs of the privilege claimed by 


clerks in criminal queſtions, required an act of parliament 
to adjuſt and define it with more certainty. Accordingly, 
in the famous ſtatute de clero, 25 Ed. III. ſt. 3. which was 
made to aſcertain ſome other of their claims, two chapters 
were inſerted for this very purpoſe. Ey ch. 2. it was en- 


acted, that all manner of clerks, as well ſecular as religious, 


who ſhould be. convicted before any ſecular juſtices for 


treaſon or felony touching other perſons than the king 


him 
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2 himſelf or his royal majeſty, ſhould from thenceforth free- CHAP. XIV. 

A ly have and enjoy the privilege of holy church, and ſhould, ——— 
without any impeachment or delay, be delivered to the or 

73 dinaries demanding them. In conſideration of this grant, 

and that it might not be productive of an entire failure of 

's juſtice, the ſtatute ſays, the archbiſhop promiſed the king, | 
a that he would procure an ordinance to be made for the 'F 
5 puniſhment and ſafe cuſtody of clerks ſo delivered to the or- | 1 
dinaries, in order that no clerk might be encouraged to | 
i offend through want of correction p. — 
= ANOTHER complaint of the clergy was, that when | 
= Clerks were demanded by their ordinary, they were often q 
8 remanded to gaol by the juſtices, under ſurmiſe that there N f 
5 were other charges againſt them; though the common | ö 
£ law, as they faid, required that a clerk ſhould not, in ſuch = i! 
7 Ccaſe, be remanded to gaol, but ought to be preſently ar- It 
3 rainged of all his offences, or otherwiſe delivered to the | 
5 ordinary: accordingly it was ordained by ch. 3. of this : [| 
ſtatute, that all juſtices and ſecular judges throughout the | 
= realm ſhould obſerve this point. . 6 
2 Tux conſequences that followed from this laſt chapter 8 j 
I of the ſtatute will be ſeen hereafter, The former, though [ 
nothing more than a declaration of the common law with 1 
4 reſpect to the perſons intitled to clergy, yet, from the 1 
general way in which it is worded, had the effect of i 
4 extending this privilege to ſome felonies which did not be- ' 
i fore enjoy it; and took it from ſome treaſons where before | | 
1 it was allowed. Thus, among other felonies, it was here- : | | 
buy extended to the felonious burning of houſes ; an offence | | 
= which at common law was not allowed clergy. On the | 
5 other hand, by the common law recogniſed by this ſtatute, | 1 
. all treaſons except thoſe againſt the king's perſon and F 
| dignity were intitled to clergy : accordingly, the offence [| 


v Vid. ant, 134. 
ol 
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Of pardons. 


But the crime of coining being by the ſtatute of trea- 


fons expreſsly raiſed from the order of common treaſons 


to the rank of one againſt the king's perſon and dignity, it 


became eo nomine excluded from clergy by the exception of 
treaſons againſt the king's perſon in the ſtatute de clero, 


ch. 2. Thus, when theſe two ſtatutes are put together, 
we find the old diſtinction between treaſons clergyable and 


not clergyable ſtill remained; and was grounded upon the 
ſame principle as at common law, namely, as they were, 
or were not, againſt the king's perſon. Treaſons not 
againſt the king's perſon, namely, thoſe which have ſince 
been called petit treaſon, were {till intitled to their clergy ; 
and treaſons againſt the king's perſon (which have ſince 


been denominated high treaſon) were eo nomine deprived of 


clergy. : 

TukRE was through all this reign 3 complaint of 
the too caſy granting of pardons, which contributed great- 
ly to encourage manſlaughters, robberies, felonies, and 


other treſpaſſes. To put ſome check upon this, it was 


ordained by the ſtatute of Northampton, ſtat. 2 Ed. III. 
c. 2. that charters of pardon ſhould not be granted except 
where the king could do it conſiſtently with his oath; 

which the ſtatute explains by ſaying, where a man ſlayeth 
another in his own defence, or by misfortune. That ſta- 
tute was confirmed by ſtat. 10 Ed. III. ft, I. c. 2. and as 


a further ſecurity, it was ordained by ch. 3. of the ſame 


ſtatute, that all thoſe who already had charters of pardon 
ſhould, by a certain time, come before the ſheriffs and co- 
roners of the counties, and find ſix good and ſufficient 
mainpernors to bear themſelves well and lawfully ; and the 
charters of ſuch as did not find ſuch mainpriſe, or, havihg 
done ſo, broke the peace, were to be void. In caſe of fu- 


ture pardons, the parties, within three months after the 


5 i | 1 Vid. ant. 2 T. 22. © . | 
ed cos granting, 
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granting, were to find the like mainpernors, and the par- 
dons to be void as in the former caſe. This was doing 
ſomething more than had been effected by the general de- 
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claration of the ſtatute of Northampton; and ſtat. 14 


Ed. III. ſt. 1. c. 15. went ſtill farther, by declaring all 
pardons granted contrary to that ſtatute to be void. In 


the 21ſt year of the king there was a petition of the com- 


mons on this ſubje&t ; when the king anſwered, that he 
would adviſe with his council, ſo that no ſuch charter 
ſhould be granted, unleſs it was for the honour of himſelf 
and his people“. At length the evil of improper pardons 

was attributed to the feigned and untrue ſuggeſtions upon 
which they had been obtained. It was therefore enacted 


by ſtat. 27 Ed. III. ft. 1. c. 2. that in every charter of par- 


don granted on the ſuggeſtion of any one, the ſuggeſtion, 


and the name of him that made it, ſhould be comprized in 


the charter; and ſhould the ſuggeſtion be afterwards found 


untrue, the charter was to be void. The juſtices, before 


whom they were alledged, were to enquire of ſuch ſug- 
geſtions, and if they appeared untrue, they were to diſallow 
the pardon : this was to extend as well to pardons already 
granted, as to thoſe in future. This ſeemed the moſt effec- 
tual of all the remedies hitherto deviſed, as it, after all, left 
the party to the judgment of the common law. 


Tuxkk was an act made for. the government of pen 
ö before juſtices of oyer and terminer, that deſerves notice, 
as it ſettled that point very particularly. It was enacted by 
Nat. 25 Ed. III. ſt. 5. c. 14. that after a perſon was indicted 

of felony before the juſtices in their ſeſſions of oyer and ter- 

miner, it ſhould be commanded to the ſheriff to attach his 
body by writ or precept, called a capias ; and if the ſheriff 
returned in the writ that the body was not found, another 


Pet. Parl. 21 Ed. III. 53. 62. 


Proceſs of capiaſ 
and exigent, 
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CHAP. XIV. writ of capias ſhould incontinently be made returnable at 


EDW. II. 
comprized, that the ſheriff ſhould cauſe his chattels to be 


three weeks; and in the fame writ or precept it was to be 


ſeized and ſafely kept till the return-day of the writ. If : 


the ſheriff returned that the body was not found, and the 
indictee came not, the exigent was to be awarded, and the 
chattels forfeit, as the law of the crown ordained z but if 


he came and yielded himſelf, or was taken by the ſheriff or 
other officer before the return of the ſecond capias, * 
the goods and chattels were to be ſaved. | 


In the 18th year of the king two acts were dots ſet- 


tle the proceſs of exigent and cutlazury in particular caſes. 


It was enacted and declared by ſtat. 18 Ed. III. ſt. I. that 
the exigent ſhould lie in the following caſes, and in no other: 
againſt thoſe who receive the king's money or wools, 


taking them of the people, and then carrying them away, 


in fraud of the king; againſt thoſe who bring wools to the 
parts beyond the . without being cocketted, or paying 
cuſtom or ſubſidy, according to the aſſeſſment; againſt 
cuſtomers and finders * who connive at the ſame ; againſt 
lay-miniſters who receive the king's money and retain it; 


againſt conſpirators, confederators, and maintainers of falſe | 


quarrels ; againſt thoſe who bring routs in the preſence of the 


Juſtices or other the king's miniſters, or elſewhere in the 


counties, in affray of the people, to obſtruct the courſe of 
law ; againſt thoſe who bring, or procure falſe money to be | 
brought. If none of the above offenders could be brought 
in by attachment and diſtreſs (for that was always to be the 


firſt proceſs), then an exigent was to go n. It is clear this 


parliamentary declaration was only to ſettle the courſe in the 
particular caſes there mentioned; and it was not intended 
(notwithſtanding the general way in which it is worded, 


and not againſt any other) that an exigent ſhould lie in no 


other caſe ; for if ſo, it would not have lain in robbery, 
| t Qucere, if not ſearchers, * Vat aa. _ Lats, ds 


F., 


murder, 
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ade, and many other felonies, contrary to the plaineſt CHAP. XIV. 


reaſon of the thing, It appears, that it was only intended 


to remove ſome doubts which were entertained at this time 


concerning proceſs of outlawry in certain caſes of treſpaſs, 
of which ſort were moſt of the inſtances recited in the 
above ſtatute ; for it was in the ſame year enacted by ſtat. 
18 Ed. III. ſt. 2. c. 5. in a more general way, that no eæ- 
igent ſhould thenceforth iſſue, in caſe where a man was in- 
dicted of treſpaſs, unleſs it was againſt the peace, or of 


| things contained in the before-mentioned act. We ſee 
that there had already grown a diſtinction between treſpaſles ; 


ſome being conſidered as againſt the peace, and others not. 
When this had once prevailed in caſes that were treated 
criminally, the way was opened for improving on the idea 
in civil writs of treſpaſs, which we ſhall hereafter ſee were, 


upon this principle, branched out into ſuch as were vi et 


armis, and ſuch as were not. . 


Ir was e to make an alteration i in the 8 of 


forfeiture in caſes of felony, but the attempt did not ſuc- 
ceed. In the 21ſt of Edward III. the commons complained 
that a man indicted or appealed of felony, who did not ſur- 
render himſelf at the exigent, forfeited his chattcls, altho? 
he was acquitted of the felony, without enquiry * whether 


he fled or withdrew himſelf. Now, as a man, might be 


Indicted in a foreign county, and be ignorant of any pro- 
ceeding againſt him, they prayed, that no man ſhould loſe 

his chattels but where it was found by verdict that he fled. 

To this it was anſwered, that the ancient law ſhould be 


kept till the king vy advice of his council ſhould otherwiſe 
ordain J. 


Ix was alſo attempted to change the law as far as regarded 
the forfeiture of the wiſe's dower by the felony of the huſ- 


v Parl, Pet. 21 Ed. III. 35. 
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HISTORY OF THE 


band z. The commons preſented a petition to this effect 
in the rſt of Edward III. but it was not aſſented to. 


THe law had always required allegations i in writs to be 
particular and preciſe; the ſame in appeals: but nothing 
has yet appeared of the forms of indictments. As it was 
not till the time of Edward I. that theſe were put into 


writing, there had not been ſufficient leiſure to diſcuſs the 
circumſtances and property thereof. But we find, that cer- 
tain indictments againſt ordinaries and their miniſters, for 
extortions and oppreſſions, had occaſioned clamour, be- 
cauſe they did not ſufficiently put in certain the offence 


charged. To remedy this, it was enacted, by ſtat. 25 


Ed. III. it. 3. de clero, c. . that juſtices ſhould not put 
ordinaries or their miniſters to anſwer upon indictments 
for general extortions or oppreſſions, unleſs they put in 
certain in what manner ſuch extortions or oppreſſions had 


been committed. 


In this reign ſeveral repiilations-m were provided for the 
keeping and maintenance of the peace ; which, beſides in- 
creaſing the powers of ancient magiſtrates, new-modelled 
ſome of them, and created new ones which were thought | 
to be better calculated for ſuch an employment. The ſta- 
| tute of Wincheſter was the great ſyſtem of police in theſe 
days, and on the full execution of that was thought to de- 
pend the domeſtic peace of the whole kingdom. For pu- 
niſhing breaches of that ſtatute, and reſtraining other of- 


fences more immediately concerning the police, was the 
commiſſion of oyer and terminer called frailpgiten inſtituted 


by Edward Ib. 


TRE peace, in . madd extenſive ſenſe of the word, ” 
took i in, perhaps, the whole of the criminal law; and as 


» Vid. ant. vol. I. 379. b Vid, ant. 277. 
Parl. Pet. 21 Ed. III. 13. e 
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moſt offences were ſaid to be againſt the peace, all thoſe CHAP. XIV. | 
magiſtrates who had authority to take cognizance of ſuch I | 
oftences, might be conſidered as a fort of guardians of 8 | 
peace ex officio: ſuch were the king's juſtices, inferior 
judges, and miniſters of juſtice, as ſheriffs, conſtables, ty- | 
thingmen, headboroughs, and the like; all 'theſe were ex | 
e icio guardians and conſervators of the peace. Others were 
conſervators of the peace by tenure or preſcription ; others . 
were elected in full county court, in purſuance of the writ i f 
directed to the ſheriff for that purpoſe. Beſides theſe, ex- ö ; 
traordinary ones were appointed occaſionally by commiſ— 
fion from the king ©. The manner in which theſe officers 
might exerciſe their authority was, by committing to cuſ- 
tody thoſe whom they ſaw actually breaking the peace; 1 
or, as is ſaid, they might admit them to bail, or oblige | 
them to give ſureties for keeping the peace. This might 
de done by them all, even down to the conſtable *, 


Tx violent concluſion of the laſt reign by the impri- 
ſonment, depoſal, and murder of the old king, ſucceeded, we 
by the elevation of a minor to the throne, occaſioned the | | 

appointment of certain new officers, in whom the court L 
could have more truſt than in the common conſervators. | 
Apprehending that ſome might be alarmed at the proceeds 
ings of the court, and that others might take advantage 
of the unſettled ſtate of the executive power to raiſe diſ- 
” turbance, ſpecial orders were iſſued, in the name of the 
new king, to every ſheriff to preſerve the peace of the 
county ; and, in a few weeks after, it was ordained by : 
Tat. 1 Ed. It. c. 16. © for the better keeping and main- 
«© tenance of the peace, that in every county, good men 
„ and lawful, that were no maintainers of evil, or barrae 
« tors in the _— ſhould be mg to keep the peace,” 
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being nothing more than conſervators of the peace nomi- 


T his ſhort and general act gave a very confined authority 
to theſe new officers ; the perſons appointed by this act 


nated by the crown, as auxiliary to thoſe who were ſuch by 
the titles above-mentioned. Indeed, they ſeem very little 


more than ſuch officers as were appointed in the reign of 


Edward I. for the particular purpoſe only of .attending to 


| the due execution of the ſtatute of Wincheſter ; from 
which ordinance * it was, that the preſent hint was 


taken. 
THREE years after this theſe officers were intruſted 


with greater powers, having the additional authority to 
take indictments. It was enacted by ſtat. 4 Ed. III. c. 2. 


(after ſome regulations for the appointment of juſtices of 
aſſiſe and gaol- delivery) that there ſhould be afjigned good 


and lawful men in every county to keep the peace; and 


that at the time of the a//ignment, mention ſhould be made, 
that ſuch as ſhould be indicted or taken by the faid keepers 
of the peace, ſhould not be let to mainpriſe by the ſheriffs, 


or their miniſters, if they were not by law mainpernable ; 
and that ſuch as were indicted ſhould not be delivered but 


at the common law. The juſtices of gaol-delivery were = 


to have power to deliver the gaols of ſuch as were indicted 


before the keepers of the peace; and ſuch keepers were 
directed for that purpoſe to ſend their indictments before 
the juſtices, It was further enacted, that ſuch keepers 


ſhould have power to enquire of ſherifts, gaolers, and 


| Others, in whoſe ward ſuch indicted perſons ſhould be, if 

they made deliverance, or let to mainpriſe any ſo indicted 

and not mainpernable; and they were to puniſh ſuch offi- 
cers, if they did any thing againſt this act. 


AFTER this, there was no alteration in their authority 


till the 18th of this reign, when they were empowered to 


© Vid, ant, 2 13. 
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counties, ſhould be affigned keepers of the peace by the 


king's commiſſion; and when need ſhould be, they, with 


others wiſe and learned i in the law, ſhould be aſſigned by 
the king's commiſſion to hear and determine felonies and 
treſpaſſes done againſt the peace in the ſame counties, and 
to inflict puniſhment according to law and reaſon, and the 
circumſtances of the fact. When, in the twentieth year, 
it was prayed by the commons, that they might have a 
power to hear and determine felonies, it was anſwered, 
that the king would appoint learned perſons for that 
office f. 

So beneficial was this eſtabliſhment of keepers of the 
peace conſidered by the people, that it became a favourite 
in the country, and was exalted in preference to ſome in- 
ſtitutions that were more antient. In the twenty-firſt year 

of the king, the commons being charged to adviſe the 


king what was the beſt way of keeping the peace of the 


kingdom, they recommended, that ſix perſons in every 
county, of whom two were to be de plus grantz, two 
knights, and two men of the Jaw, and fo more or leſs 
as need ſhould require, ſhould have power and commiſſion 
out of chancery to hear and determine the keeping of the 


| peace; and that all courts of trailbaſton ſhould ceaſe, they 
being oppreſſive to the people, and contributing nothing 


towards preſerving the peace, nor the puniſhment of felons 
or treſpaſſors t. 
Ix conformity with theſe ſeveral ſtatutes and petitions, 


commiſſions had been at various times framed, afſ;gning 
certain perſons to execute the powers which the ſtatutes 
authorized the king to confer. In theſe commiſſions were 


f Parl, Pet. 20 Ed. III. 29. W f Parl. Pet. 21 Ed. III. 70. 
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hear and determine. It was enacted by ſat 18 Ed. III. CHAP. XIV. 
ſt. 2. c. 2. that two or three, of the beſt reputation in the EDW 
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CHAP. XIV, inſerted, beſides the general powers for keeping the peace, 5 


— 
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a ſpecial charge to enforce the obſervance of certain ſta- 


tutes. Thus in the ſecond year of this king, they had the MI. 


ſtatute of Wincheſter in charge; in the twentieth year 
the ſtatute of Northampton, and ſtat. 5 Ed. III. c. 14. 
againſt roberdſmen, draw-latches, &c h. In the twenty- ©® 
fifth of this king, by the ſtatute called ine ſtatute of 


luabourers, we find that ju/7:ces were to be aſſigned for the 


execution of that act i; and they were to hold a ſeſſion in 


all the counties of England four times in the year; that is, 


at the feaſt of the Annunciation of Our Lady, of Saint Mar- 


 garet, of Saint Michael, and of Saint Nicholas k. It is 
moſt probable the perſons aſſigned ju/7::es to execute this 
| ſtatute were the keepers of the peace, who, having already ® 


by ſtat. 18 Ed. III. an authority to hear and determine, 


might with propriety enough be called jaſtices; though 
there is no trace of their being actually fo called till ſeven- 
teen years after. Indeed the authority given by that ſtatute 


is to them, not ſingly, but jointly with others, as occaſion 
ſhould require; their own commiſſion going no further 
than the bare keeping of the peace!, As the general ſtand- 
ing authority to hear and determine was not -given till 


ſtat. 34 Ed. III. it was not, probably, till then that they 


were commonly reputed and called Juſtices, as we find they 


are by ſtat. 36 Ed. III. 
Tn ftat. 34 Ed. III. c. 1. is more full than any of the 


former in ſetting forth the qualifications of theſe new offi- 
cers, and the extent of their power. It enacts, that in 
every county there ſhould be aſſigned for the keeping of 

the peace, one lord, and with him three. or four of the 


moſt worthy ® in the county, with ſome learned in the law. 
Theſe were to have power to reſtrain offenders, rioters, 


> Lamb. Iren. b. 1. Bs % N [po Iren. 20, 21, 22, 23s 
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and all other barrators, and to purſue, arreſt, take, and CHAP. XIV. 


chaſtiſe them according to their treſpaſs or offence ; and 


* cauſe them to be impriſoned and duly puniſhed, according 


to their diſcretion and judgment. The act further directs 


them © allo to inform themſelves, and to inquire of all 


_ < thoſe who had been pillors and robbers in the parts 
c beyond the ſea, and were now returned, and went wan- 
<« dering about, not labouring as they were wont in times 
5 vaſt; and to take and arreſt all they found, by indict- 
« ment, or by ſuſpicion, and to put them in priſon ; and 

ce to take of ſuch as were not of good fame, wherever 
6 they were found, ſufficient ſurety and mainpriſe of their 
ce good behaviour towards the king and his people, and to 
„ duly puniſh others; to the intent that people, mer- 


e chants, and other travellers might not be endangered 


by ſuch rioters and rebels; and alſo to hear and deter- 

“ mine, at the king's ſuit, all manner of felonies and treſ- 
C. paſſes done in the ſame county, according to the laws 
s and cuſtoms of the realm.” This was the firſt autho- 
rity they had to take ſureties for good behaviour, and in- 
deed the firſt mention of it in any ſtatute or law book. By 
ch. 5. of the ſame act, thoſe who were aſſigned to keep the 
peace were empowered to enquire of meaſures and weights, 


according to ſtat. 25 Ed. III. ſt. 5. c.. 


Tux laſt ſtatute concerning the keepers of the peace is 
ſtat. 36 Ed. III. ft. x. c. 12. which enacts, that in the 
commiſſions of 5 ruſtices of the peace (for ſo they were now 
called) and of labourers, expreſs mention ſhould be made, 
that they hold their ſeſſions four times in the year; one 
ſeſſion in octabis of the Epiphany, the ſecond within the 
ſecond week in Lent, the third bet wixt the feaſt of Pen- 
tecoſt and St. John the Baptiſt, the fourth in oftabis of 


St, 3 


Thus 
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HISTORY OF THE 


Tabs ſtood the commiſſion. of the peace at the cloſe 


of this reign. The keepers of the peace were become 
juſtices, preſiding over a court, where many matters of 


conſiderable importance to the order and quiet of ſociety 


were cognizable, beſides the important juriſdiction over 


felonies and treſpaſſes. The confideration of theſe ma- 


eiſtrates was greatly heightened by the acceſſion of buſi- 


neſs that was thrown upon them by later acts of parlia- 


ment, which have gradually entruſted them with matters 
of very material concern to the property and liberty of the 
__ | 


MVS EVM | 
BRITANNICVM 


— 


XD OF THE SECOND VOLUME. 


7 
A 


